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THE SUPREME COURT OF ALABAMA, 


JANUARY TERM, 1833. 


Connry, ct al. vs. Hextey & Murpney. 


1. In proceedings, by motion, under the statute, against a con- 
stable and his sureties, for failing to return an execution, it is 
not error to proceed to trial and Judginent without a declara- 
tion, 

2. In such case a jury is not essential, unless specially request- 
edby the parties: but if one is impanneled and rencer a ver- 
dict, it is not error, 

3. In proceedings like these, before a justice of the peace, it is 
not error to render judgment in favor of the plaintifs in their 
firm name. 


In error from Jefferson County Court. 

This was a motion, submitted before a justice of 
the peace, and carried, by certiorari, into the Coun- 
ty Court. It appeared that an execution had been 
4s. & p. 2 
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committed to Condry, who was a constable, which 
he had failed to retorn.; and the motion was made 
under the statute, against lim, and the sureties to 
his bond. It was assigued in error, here, in refer- 
ence to the judgment of the County Court—tirst, 
that no declaration was filed in the cause: second, 
that a jury was sworn to try the issue, when none 
was formed: third, that the motion did not disclose 
the christian names of the defendants in error. 


Shortridge, for plaintif—Peck, contra. 


Taytor, J.—This case originated before-a justice 
of the peace, and wasa motion against a constable, 
for not returning an execution which had been de- 
livered to him for collection. The motion was 
against the constable and his securities, according to 
the statute. The justice rendered a judgment a- 
gainst the plaintiffs in error, who were the defend- 
ants before him; and the cause was carried into the 
County Court, by certiorart. 

Several assignments of error have been made— 
the first of which is, that “the plaintiffs” (the de- 
fendants ia error) “ proceeded to trial and judgment 
without a declaration.” 

The statute evidently contemplates a summary 
mode of proceeding in cases of this kind.  It.re- 
quires that a notice shall be served upon the consta- 
ble and his securities, which is the mode in which 
all summary proceedings are commenced under the 
different statutes which prescribe them, except in 
particular instances, when the motion is authorised 
without either notice or the service of process— 
When a sheriff is proceeded against, for failing to 
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return an execution which issues from a court of re- 
cord,a notice has first to be served upon him; and 
in that, and all similar cases, declarations are dis- 
pensed with. It can not be supposed that it was in- 
tended to require regular pleadings to be filed, when 
acase, like this, is taken, by appeal er certeorari, 
juto a court of record, when nothing of the kind is 
necessary in similar cases, originating in those courts. 
No declaration therefore was necessary. 

The next assignment is, that “a jury was sworn 
to try the issue, when no issue was formed.” 

It is believed that no jury was necessary, unless 
one of the parties requested that the facts should be 
submitted to one. If this had been done, it would 
have been the duty of the Court to have directed such 
an issue to have been made up, as would have se- 
cured a verdict upon the facts involved in the case. 
As it does not appear from the record that any ap- 
plication was made to the Court, which authorised it 
to direct an issue, we must believe that none such 
was made. 

It has been several times decided by this Court, 
that ifa verdict has been returned in a case in which 
the Court was authorised to act without a jury, it 
was not error; as we would presume the parties con- 
sented to this mode of trial, and the Court has, at 
last, to render a judgment in the case. ‘Thus, in ap- 
peals from justices, where the amount in controver- 
sy is less than twenty dollars, the law declares that 
the Court shall proceed to try the cause, and render 
judgment without a jury: yet it is no error for a ju- 
ry to be sworn, and to render a verdict in such case. 
Unless the verdict accords with the opinion of the 
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Court, it might be disregarded, and the judgment 
rendered as if there had been no jury sworn, 

The third assignment is, that there was error in 
rejecting the plea in abatement, of the plaintiffs in 
error. 

The object of the plea was to abate the suit, be. 
cause the motion hid been made by Henley & Mur- 
phey as a firm without setting out their christian 
names. 

There is no doubt that this would be a fatal defect 
in asuit regularly commenced in a Court of record, 
but our statutes are very comprehensive in curing de- 
fects in proceedings before a justice of the peace, and 
it is right they should be so. This very useful class 
of officers can not be expected always to be so con- 
versant with legal niceties, as to conduct their pro- 
ceedings according to the strict rules which, of ne- 
cessily, prevail in Courts of record ; the amounts con- 
tested before them, are small, and it would be cruel 
to subject their judgments to reversal for slight er- 
rors, and thereby involve the party who has right 
on his side, to heavy costs, amounting often to moro 
than the sum in controversy, when the suit has been 
fairly tried upon the merits. We therefore believe 
this Court would not be authorised to reverse a judg- 
ment, because a justice had issued his warrant, or 
rendered judgment in favor of or against partners by 
their partnership name. If it became necessary, af- 
ter an appeal, to file a declaration, and plead, it would 
be required that the pleadings should regularly set 
out the names of the parties: but in this case it was 
not necessary. 

The fourth assignment relates to the matters con- 
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tained in the second set of exceptions, which were 
taken to the opinions of the Court below. 

From the record, it appears that these exceptions 
were taken by the defendants in error during the 
progress of the trial. It is insisted that this is a cle- 
rical mistake; bat this is not so evident from the 
whole or any part of the record as to authorise us to 
actupon that presumption, and the counsel for the 
defendants in error, who was also of counsel in the 
County Court, affirms that no such mistake has been 
committed. 

The judgment must be affirmed, 
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RYDER US INNERARITY. 


1. A certificate of confirmation issued by the register and recej- 
ver of a land. office, acting as commissioners, under the aet 
of congress of the 8th May 1822, is competent as evidence in 
the courts of this State, in trespass to try title, between one 
claiming under such certificate, and another, claiming by pos- 
session. 

2. And this, notwithstanding such certificate is unaccompanied 
by any separate and distinct warrant of survey or location, 
3. A transcript of the title upon which such certificate is found- 
ed, taken from the land office, properly authenticated, and 
proved to be a true copy, by a competent witness, can not be 
rejected, as evidence, ow the ground that it appears to bea 

sworn copy of a translation of the original. 

4, A decree in chancery, authorising a sale of all the real es- 
tate of a party, is good, as evidence, against all the world, so 
far as the transfer of the right of such party to another, or 
to a purchaser under such decree, is concerned. 


This was an action of trespass, to try the title toa 
certain lot of land, situated in the town of Mobile; 
and was prosecuted in the Circnit Court of that 
County, by Innerarity, agaiust Ryder. On the tri- 
al below, a verdict was rendered in favor of the 
plaintiff; and, by a bill of exceptions, the case was 
removed into this Court. 

The evidence introduced to support the claim of 
Innerarity, was, first—a certificate of the Register 
and Receiver of the land Office, at Jackson Court 
house, in the State of Mississippi, specifying that 
the claim No 22, in the report of the Register and 
Receiver, No. 7, had been confirmed; avid that the 
heirs of Issabella Campbell were entitled, thereby, 
to a certain lot of land, lying back of the town of 
Mobile; which lot.contained three arpents of land. 
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Second—a transcript fromm the land office of the pro- 
per district, of a Spanish title, whereon said certifi- 
ete was founded: and by which it appeared, that 
the particular Jot of land, in question, had been 
sranted by the Spanish commandant, Cayetano Pe- 
rel, in 1810, to the said Issabella Campbell. 

Innerarity then deraigned his title to said lot from 
the said Issabella Campbell, to John Forbes & Co., 
and from said said Forbes & Co. to himself. The 
conveyance from Forbes & Co. to the plaintiff was 
founded upon adecree in Chancery, rendered by the 
Circuit Court of Mobile, on a bill, filed by Innera- 
rity, surviving partner of said firm, praying a sale 
of the lands of the company, for the purpose of clos- 
ing its concerns; and which had been effected, in 
due course of law. Under this decree, the lot of 
land in question had been sold, and Innerarity was 
the purchaser. 

The defendant below gave no paper title in evi- 
dence, but relied on possession aloue; and he ob- 
jected to the reading in evidence of the certificate 
above mentioned, on the part of the plaintiff: first— 
because said certificate was not evidence of title, by 
the laws of the Jand, against a defendant in posses- 
sion; and, secondly, because the said certificate was 
unaccompanied by any warrant of survey or location: 
but these objections were overruled, and the certifi- 
ale was permitted to be read to the jury. 

The defendant further objected to the reading of 
the Chancery record as evidence, because the said 
defendant was not a party to the said decree, or the 
suit upon which it was founded : and also because, 
atthe time of the pendency of the said Chancery 
suit; and, also, at the time of the entry of said de- 
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cree thereon, the said defendant held the premises 
in question, adversely to the plaintiff; and because 
the said premises were not mentioned or described 
in said decree: but this objection was also, overryl- 
ed, and the record aforesaid was read, as evidence, to 
the jury. 


The case was argued, on the part of the plaintiff in 
error, by Mr. Elliott; and on that of the defendant, 
by Mr. Acre. 


On the part of the plaintiff, it was contended, that 
the certificate in question, of the register ard receiv. 
er, unaccompanied by a warrant of survey or order 
of location ought not to have been permitted to go 
1o the jury as evidence of the plaintiff’s right to the 
premises in question—;first, because said certificate 
merely stated, that the legal representatives of Issa- 
bella Campbell were entitled to a patent for a lot, 
containing three arpents, situate back of the town of 
Mobile, and claimed by virtue ofa Spanish order of 
survey, dated 10th August, 1810, to be located ae- 
cording to the Jaws, usages and customs of tle Spa- 
nish government. 

It is conceded, by the bill of exceptions, that no 
warrant of survey, or order of location, accompanied 
the certificate. Without such warrant or order of 
survey, or other legal proof of the identity or locali- 
ty of the land, it would be void in Jaw, for uncer: 
tainty ; and would not be issued in pursuance to the 
requisitions of jaw, and could have no application 
to the lot in controversy. The various acts of 
Congress, in relation to the settlement and adjust 
tnent of Jand claims, below the 31° of N. Lat. have, 
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fron frequent reference, beceme familiar to the 
Court. ‘Their construction has been settled by this 
Court, in the case of Hallet vs. Eslava, 3 Stewart & 
Porter, 105, and Gougelt vs. Lewis, Ib. 184. 

The Court will, doubtless, recollect, that as diree- 
tory to the principal deputy surveyor, where the pre- 
cise location is attempted to be fixed, the registers and 
receivers are required to issue to him, warrants of 
location, as was done in the cases above referred to. 
This was not done, here—and he, doubtless, made 
the survey, not according to the directions of the re- 
gister and receiver, but according to the instractions 
ofthe party in interest, Mr. Innerarity. It is believ- 
ed that Tanerarity can take nothing, thereby—nor 
can his claim derive any additional validity there- 
from. 

If, as auxiliary to the certificate, we refer to the 
transcript of the Spanish title, for the purpose of 
determining the locality of the grant, or its validity, 
an insuperable objection stares us in the face. The 
translation of the grant in question, and the tran- 
script from this translation are not the highest legal 
evidence of which the case is susceptible. It was 
not pretended, on the trial, that the original was lost, 
nor was its absence accounted for. It should have 
been produced.——-The signatures to the grant, should 
have been established by competent testimony— 
because it migtt have been a forgery —it may have 
been incorrectly translated. That a certificate has 
been founded and issued upon it, does uot alter the 
case; because the proceeding was wholly ex parte, 
and that certificate is defective for want of identify- 
ing the lands in question, unless resort be had to the 
4s. & p. 3 
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grant. But, it is believed, that the Court has alrea- 
dy passed upon this point, in the case of Hallett ys, 
Eslava. 

We next contend, that the decree in Chancery re- 
ferred to, in the bill of exceptions, under which In- 
nerarity assumes, that the title of John Forbes & Co, 
was vested in him, and which was read, to establish 
this fact, ought to have been excluded from the ju- 
ry, in the Court below; because Ryder was nota 
party or privy thereto, and claimed no right or title 
under them; and because, at the rendition of said 
decree, he held adversely to them; and because the 
action is in Innerarity’s own name, and in his own 
right: and the said decree, if it were admissible evi- 
dence, and valid against Ryder, decrees, “that all 
the real estate, situate in the State of Alabama, 
standing in the name and style of John Forbes & 
Co., by whatever title, or in whatever name the same 
may be held, be divested out of the heirs and devi- 
sees of John Forbes, and vested in the said com- 
plainant, James Innerarity, as acting, surviving part- 
ner, of the said late firm of John Forbes & Co., for 
the benefit of the devisees of the said late firm, and 


of the heirs and devisees of the said John Forbes. 


& Co., and of the creditors of the said late late firm 
of John Forbes & Co.” 

It is !aid down, as a general rule, that a verdict, 
or judgment is evidence only between the same. par- 
ties.or privies, or such as claim under them.—3 John. 
8; 18 Ib. 352. 

No one can take benefit by a verdict, who had 
not been prejudiced by it, had it gone contrary.— 
1 Munford, 394. 
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SaFFoLp, J.—The action was trespass to try the 
title to a lot in the town of Mobile, and to recover 
damages, for the detention pursuant to the statute, 
brought in the Circuit Court of Mobile. Innerari- 
ty, as plaintiff below, effected a recovery, from which 
Ryder, in his life-time, sued out this writ of error, 
and which, after the suggestion of his death, has been 
prosecuted by his heirs. The questions for revision, 
appear from exceptions taken on the trial, and relate 
exclusively to the admission, by the Court, of evi- 
dence, offered by the plaintiff below, which was ob- 
jected to, by the then defendant. 

The first document thus admitted as evidence, 
was a certificate of the register and receiver of the 
land office, at Jackson Court House, Mississippi, 
acting, ex officio, as commissioners—certifying, that 
the claim, No. 22, in the report of the commission- 
ers, No. 7, was confirmed. ‘This certificate bears 
date the 4th November, 1822, and is in the usual 
form for lots which had not been surveyed. It pur- 
ports to have been issued pursuant to the act of 
Congress, of the 8th May, 1822, entitled, “an act, 
confirming claims to lots, in the town of Mobile.”— 
It recognises the representatives of Issabella Campbell 
(she being original claimant,) as the then claimants 
and declaresa confirmation of their claim as a donation; 
and that they were “entitled to a patent fora lot con- 
taining three arpents, situate back of the town of 
Mobile, and claimed by virtue of a Spanish order of 
survey, dated 10th August, 1810; to be located and 
surveyed, agreeably to the laws, usages, and customs 
of the Spanish government, and the laws of the Uni- 
ted States, in such cases made and provided.”— 
Then follow a plat and certificate of the survey, in 
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due form, by the principal deputy surveyor, in con. 
formity to the certificnte of confirmation. It ascer. 
tains the metes and bounds, and contents of the 
lot, and is dated in 1523. 

In connection with which, Innerarity also gave in 
evidence a transcript from the land office of the pro. 
per district, of the said Spanish title, whereon said 
certificate was founded: which transcript was prov- 
ed by a witness produced, to have been correctly 
copied from the records of the land office, in which 
said Spanish titles had been filed, under the act of 
congress, in such case made and provided. This 
Spanish title consists of a petition, by said Issabella 
Campbell, to the Spanish commandant of the date 
of August 1, 1810, as aforesaid : stating that she was 
then an inhabitant of Mobile, and was anxious to 
obtain a tract of land, which was vacant, on which 
to employ her slaves, in making a garden—“ on the 
back part of the town, bounded, on the south side, 
by John Forbes & Co.’s land; on the east, by Joac- 
kim street, and on the cther sides, by vacant land :” 
and soliciting the commandant, to grant her a title 
for three or four arpents of land, in the place desig- 
nated. 

To which is annexed an order of the comman- 
dant, granting the three arpents of land in the place 
mentioned, and a direction to the deputy surveyor, 
to measure the same for her use, under the exact con- 
dition, that they should be established within the 
peremptory term of one year, from that date; and 
then she should apply to the general intendency, for 
her title, in-form. Signed “Cayetano Perez. 

To this is subjoined the certificate of the register 
of the land office, dated 18th November, 1823, cer- 
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“it ST as seintsatatanicensninccinteansiicecsiaiisse —- 
on- ff tifying the same to be a true extract from the origi- 
cer- yal record of the ciaim, as aforesaid, from the 
the hook of written evidence of claims, then in his of- 

fice; aud thata certificate of confirmation, by the 
2 in commissioners, for the same had been granted, as 
Dr0- above described. 
said The other portion of the evidence objected to, but 
rov- —f admitted by the Court, is stated thus, that “ the 
ctly plaintiff then, deraigned his title to the land men- 
‘ich tioned in said —- tile, and said certificate from 
t of the original Spanish er: tufee or donee, to Jolin Forbes 
‘his & Co. by aconveyance from said donee or grantee to 
ella said John Forbes & Co., and from said John Forbes 
late & Co. to himself, by producing and reading in evi- 
Was dence, a decree in Chance ry,’— which was exhibited. 
; to It is unnecessary to examine the legality of 
ich of the Chancery proceedings, or decree. ‘The only 
the objection made to it, as evidence, was, that the defen- 
de, dant was not a party to the suit or decree ; that he, 
ac at the time, held the premises as an adverse claim- 
ip ant; and that the particelir premises were not nam- 
itle ed or described in the deeree. It may be noticed, 
ig: however, that the decree, pursuant to the object of 

the bill, embraces equally, by a general provision, all 
an- the real estate which belonged to the late firm of 
ace John Forbes & Co., within the State. Also, that 
or, no objection is made to the title, as deraigned from 
on the Spanish grantee or donee, to John Forbes & Co. 
the It is stated to have been by a conveyance from the 
nd one to the othor, and is presumed to have been le- 
for gally executed, and duly proven. 

The grounds of exception to the certificate, as evi- 

ter dence, are stated to have been—that it was not, by 

law, evidence of title against a defendant in posses- 
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sion; and was unaccompanied by any warrant of 
survey or location. 

The admission of the evidence referred to, is the 
only cause assigned for error. 

1. The first exception, relates to the certificate of 
confirmation. If, for the reason, that the lot ip 
question had not been surveyed under the authority 
of the United States, previous to the issuance of this 
certificate, or the wait of any other corroborating 
testimony, the plaintiff below did not produte evi 
dence sufficient to entitle him to recover, that cir. 
cumstance could not determine the admissibility ‘of 
the certificate as evidence. It would only have fur. 
nished a ground of objection to the recovery, and au- 
thority for requesting instructions from the Court to 
the jury, to that effect. But as that question is not 
presented by the record, or any other, relating to the 
effect of the certificate as evidence, it is most proper 
to decline the expression of any opinion, whether 
such objection could have been sustained or not; 
yetI would not drop the slightest intimitation thatit 
could. The only question on this point, is, whe 
ther the certificate was admissible as evidence? This 
must depend on the nature of the title intended to 
be sustained by it, and the various acts of legisla 
tion by the general and state governments, in rela- 
tion to titles of this description; these acts on the 
part of the general government, are numerous and 
complicated. In as much, however, as my opinion 
has been fully declared upon them in two previous 
decisions during the present term, it is considered 
unnecessary to repeat the review of them now, e& 
cept as relates to a few of the principles, particular 
ly involved in this case, and not fully embraced by 
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ant of f the former. The cases referred to, are Hallett vs. 
Esava,* and Lemis vs. Goguette. 
isthe] The question respecting the competency of the. wa 
certificate of confirmation as evidence, has been ar- Porter, 105 
rate of gued with reference to the provision contained in: Aik. Dig. 
lot inf the statute of this State, entitled “an act making 2. 
hority § further regulations in judicial proceedings.* It is, 
of this | “that all certificates issued in pursuance of any act 
rating § of Congress, by any of the boards of commissioners, 
 evi- f register of a land office, or any other person duly an- 
at cit- f thorised to issue such certificate, upon any warrant 
ity of | ororder of survey, or to any donation or pre-emption 
efur- | claimants, for any lands in this ‘erritory, shall be ta- 
nd au- § kenand received as vesting a full, complete, and le- 
urt to f gal title in the person in whose favor the said certifi- 

is not § cate is granted, to the lands therein mentioned, and 

tothe his, her or their assigns, so far as to enable the holder 
oper F of such certificate to maintain any action thereon, 
ether | and the same shall be received in evidence, as such, 

not; J inany Court of this territory.” Our Constitution, 
thatit | subsequently adopted, recognised the force and va- 

whe- § lidity of all the territorial acts, not repugnant there- 

This J to, until they shall expire, or be repealed, as the laws 

led to F of the State. 

gisk- § In the case of Lewis vs. Goguette, I maintained - 

rela- | that a just interpretation of this statute, must equally 

1 the | apply it to all certificates that had been or might be 

and | lgally granted, pursuant to acts of Congress then ex- 

inion § isting, or which might afterwards be passed, author- 

v10us ising certificates of the grade and dignity contempla- 

Jered § ted—that is, “to all certificates upon any warrant, 

, & f ororder of survey, orto any donation or pre-emption 

wulat: J claimants.” I also attempted to show, that the vari- 

d:by | cus.acts of Congress, relating to land claims of the 
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description of these, from the acts of 1803 and 1804, 


‘ 


te that under which this certificate issued, are to be 
construed as statutes In part materia; that they all 
have a necessary dependence on each other; and that 
certificates of the same kind, under either, are of the 
same dignity, and have the same legal effect. My 
opinion remains thesame. ‘This certificate was is- 
sued by the commissioners of the land office, pursu- 
ant to the act of the Sth May, 1822, “ confirming 
claims to lotsin the town of Mobile,’ &c. 

In the ease of Hallett vs. E’sluva, it was shewn, 
from an examination of the several previous acts of 
congress, respecting jand claims, in the district east 
of Pearl river, and the act, under which this certifi- 
cate issued, that the first and second sections of the 
latter recognised all proceedings, legally. had under 
the former acts; and declared valid, all claims to 
town lots, founded on complete grants, or, on any 
orders of survey, requettes, permissions to settle, or 
other evidences of claim, existing prior to the 20th 
December, 1803; and which claims of either kind, 
were derived from the French, British, or Spanish 
authorities : also, all claims to lots, founded on pri- 
vate conveyances, which were passed through the of- 
fice of the commandant, or other evidence, St! Ppos- 
ed to be founded on grants lost by time and accident; 
provided, in each case, that the claims had been re- 
ported by the cemmissioners, as required by the acts, 
and were valid, in the opinion of the commissioners, 
making the reports thereon. 

The fourth section of the same acts contains a 
further provision, which appears fully to embrace 
claims of the description of this.  ltis, “that forall 
other claims to lots in the town aforesaid, reported 
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as aforesaid, which are contained in the report of 
the register and receiver, and which, by the said 
report, appear to have been built upon, or improved 
and occupied, on or before the 15th day of April, 
1813, the claimants shall be entitled to grants there- 
for, as donations: “ Provided, that in all such claims 
where the quantity claimed is not ascertained, no 
one claim shall be confirmed for a quantity exceed- 
ing seven thousand two hundred °snare feet; and 
provided, also, that all the confirm ‘ions and grants 
pioyided to be made by this act, shaii amount only 
toa relinquishment, forever, on the part of the 
United States, of all right and title whatever, to the 
lots of land so confirmed or granted.” 

The 5th section provides, that the Commissioners 
“shall have the same power to direct the manner in 
which all lands confirmed by this act shall be located 
and surveyed, and also to decide between the parties in 
all conflicting and interfering claims, as are given 
by the act entitled, ‘an act supplementary to the 
several acts for adjusting ¢laims to land and establish- 
ing land offices in the district east of the island of 
New Orleans.’ ” 

It appears to have been the policy of the govern- 
ment to recognize the validity of all inchoate, as 
well as more perfect titles, in Mobile and the adja- 
cent country, existing prior to the 20th December, 
1803—about the time of the cession of the couniry 
by France, to the United States: also to respect and 
confirm, as donations, all claims arising from im- 
provement and occupancy prior to the 15th April, 
1813, near the time the United States took posses- 
sion of the country 
4s.& p 
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description ef these, from the acts of 1803 and 1804, 
to that under which this certificate issued, are to be 
construed as statutes in part aealerta ; that they all 
have a necessary dependence on each other; and that 
certificates of the same kind, under either, are of the 
same dignity, and have the same legal effect. My 
Opinion remains thesame. ‘This certificate was Is- 
sued by the commissioners of the land office, pursu- 
ant to the act of the Sth May, 1822, “confirming 
claims to lotsin the town of Mobile,’ &ce. 

In the ease of Helitt vs. Eslava, it was shewn, 
from an examination of the several previous acts of 
congress, respecting jand claims, ia the district east 
of Pearl river, and the act, under which this certifi- 
cate issued, that the first and second sections of the 
latter recognised all proceedings, legally had under 
the former acts; and declared valid, all claims to 
town lots, founded on complete grants, or, on any 
orders of survey, requeties, permissions to settle, or 
other evidences of claim, existing prior to the 20th 
December, 1803; and which claims of either kind, 
were derived from the French, British, or Spanish 
authorities : also, all claims to lots, founded on pri- 
vate conveyances, which were passed through the of- 
fice of the commandant, or other evidence, suppos- 
ed to be founded en grants lost by time and accident; 
provided, in each case, that the claims had been re- 
ported by the cemmissioners, as required by the acts, 
and were valid, in the opinion of the commissioners, 
making the reports thereon. 

The fourth section of the same acts contains a 
further provision, which appears fully to embrace 
claims of the description of this. Itis, “that forall 


other claims to lots in the town aforesaid, reported 
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as aforesaid, which are contained in the report of 
the register and receiver, aud which, by the said 
report, appear to have been built upon, or improved 
and occupied, on or before the 15th day of April, 
1813, the claimants shall be entitled to grants there- 
for, as donations: “ Provided, that in all such claims 
where the quantity claimed is not ascertained, no 
one claim shall be confirmed for a quantity exceed- 
ing seven thousand two hundred *snare feet; and 
provided, also, that all the confirm | is and grants 
provided to be made by this act, shai: amount only 
to a relinquishment, forever, on the part of the 
United States, of all right and title whatever, to the 
lots of land so confirmed or granted.” 

The 5th section provides, that the Commissioners 
“shall have the same power to direct the manner in 
which all lands confirmed by this act shall be located 
and surveyed, and also to decide between the parties in 
all conflicting and interfering claims, as are given 
by the act entitled, ‘an act supplementary to the 
several acts for adjusting claims to land and establish- 
ing land offices in the district east of the island of 
New Orleans.’ ” 

It appears to have been tle policy of the govern- 
ment to recognize the validity of all inchoate, as 
well as more perfect titles, in Mobile and the adja- 
cent country, existing prior to the 20th December, 
1803—about the time of the cession of the couniry 
by France, to the United States: also to respect and 
confirm, as donations, all claims arising from im- 
provement and occupancy prior to the 15th April, 
1813, near the time the United States took posses- 
sion of the country. 

4s. & p. 4 
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The act last referred to, is that of 1519 :* the 11th 
section of which provides, tlat the surveyor for the 
lands south of the State of Tennessee, shall, with 
the consent and approbation of the President of the 
United States, appoint a principal deputy surveyor, 
for the lands within the district east and west of Pearl 
river; “and whose duty it shall be to survey, or 
cause to be surveyed, by his other deputies, the 
lands, the claims to which are confirmed, and that 
are directed to be granted as donations, where the 
same have not been already surveyed, and the lands 
which nay be claimed by right of pre-emption, 
whenever directed by the register and receiver; and 
to execute such other surveys us may be necessary 
for the ascertainment of the lands, the title or claim 
to which is embraced in the Report of the Com- 
missioners aforesaid.” 

It was also provided by the same act, that the 
register and receiver siiould have power to examine 
the claims recognized, confirmed or provided to be 
granted, by the provisions thereof; also claims to 
the right of pre-emption; and that they should 
make out to each claimant entitled in their opinion 
thereto, a certificate, according to the nature of the 
case, under such instructions as they might receive 
from the Commissioner of the ceneral land office; 
and on the presentation at the general land office of 
such certificate for a confirmed claim, or for a dona- 
tion, according to the provisions of the act; and 
where it should aj ppear tothe satisfaction of the 
Commissioner of the general land office that the 
certificate had been fairly obtained, then and in that 
case, a patent should be granted in like manner as 
for other lands of the United States. 
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This brief examination will suffice to show that 
the act of 8th May, 1822, under which this certifi- 
cate issued, placed all land claims of the different 
kinds mentioned, on tle same ground of validity; 
declared that in all cases of claims of the descrip- 
tion of this, in favor of Isabel Campbell, which were 
contained in the repors of the — and receiver, 
and favorably reported on, “the claimants should 
be entitled to grants therefor, as dcciiiiaan? and 
which grants should amount to relinquishmeuats for- 
ever on the part of the United States, 

How far the certificates were conclusive of the 
rights attempied to be sustained by them, is a dis- 
tinct question, not presented by this record, but one 
on which an opinion was intimated in the previous 
cases refered to. 

As respects the objection that this certificate was 
unaccompanied with any warrant of survey or lo- 
cation, it is considered a sufficient answer, that the 
act of 1819 referred to, contains a suilicient warrant. 
It made it the duty of the surveyor to survey the 
lands, the claims to which were confirmed and di- 
rected to be ciaad as donations, where the same 
had not been already surveyed, whenever directed 
by the register and receiver; and to execute such 
other surveys as might be necessary for the ascer- 
tainment of the lands, the title or claim to which, 
was embraced in the report of the commissioners. 
Nothing appearing to the contrary, the presumption 
is, that this claim was contained in the report of the 
commissioners, and that the report was favorable in 


relation to it—indeed ihe certificate refers to it, as 
contained in the commissioners’ report, No. 7. It 
may be added, that the certificate itself contains in 
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substance a warrant, by expressing that the claim is 
“to be located and surveyed agreeably to the laws, 
usages and customs of the Spanish government, and 
the laws of the United States in such cases made 
and provided.” 

It is further objected by the plaintiff in error, that 
the certificate is uncertain as to the identity or loca- 
tion of the lot; that it only expresses the contents 
to be “three arpents, situate back of the town of 
Mobile,” and claimed by virtue of a Spanish order 
of survey, dated 10th August, 1810.” The Span- 
ish order of survey (in connexion with the claimant’s 
selection, as already shown) describes the lot to be 
“on the back part of the town, bounded on the south 
side by John Forbes & Co’s land, on the east by 
St. Joakim street, and on all other sides by vacant 
land.” The plat, with its accompanying ceitificate 
of survey, by the principal deputy surveyor of the 
United States, purports to define the location in all 
respects, with precision. But it is contended, he 
had no sufficient data for his government, and may 
have regulated the location by the direction of the 
claimant. Whether the circumstance of his having 
been an agent of the government, acting under off- 
cial obligation, would preclude any objection of that 
kind: or whether there may not have been evidence, 
aliunde, to satisfy it, are not (as before remarked,) 
questions presented for our consideration. The only 
question on th!» point raised by the record is, whe- 
ther under the cumstances the certificate was evi- 
dence for w!a' | could prove. It is also objected 
that the transcript of this claim as taken from the 
records of the land office, were inadmissible as evi- 
dence ; because it is only a sworn copy of a trans- 
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lation of the originals, and consequently two removes 
from the best evidence, when the originals are pre- 
sumed to remain within reach of the party; and 
that there was no proof of the signature of the 
Spanish commandant. ‘This objection is supposed 
to derive strength from the opinion referred to in the 
ease of Hallett vs. Eslava, aud from a late decision 
of the Supreme Court of the United States. 


The expressions relied on in 


against Eslava, had reference % 


ments as had not passed through 


the case of Hallett 
ilone to such docu- 
the land office, and 


undergone the scrutiny of investigation required by 


law from the commissioners—suc 


has had not receiv- 


ed any sanction from this government—such as were 
not offered in aid of the certificates; but such as 
were offered in opposition to them. When offered 


with that view, it was said, a “ } 


‘rench patent ought 


to be produced, that it might appear whether it had 
been authenticated by any authoritative official seal 
which proved itself, or could be proved; or its ab- 
sence should have been accounted for and sapplied 
according to the rules of evidence” 

The decision of the Supreme Court of the United 
States, to which allusion has been made, was in the 


case of The United States vs. Aredondo, et al.a 


circumstances of that case were so far different from 
these, that the main question decided in that, can 
have no direct influence on this case. Butsome ofthe 
principles declared by that Court, are supposed to 
affect the character of the evidence of this certificate ; 
and of the Spanish order of survey, as_ transcribed 
from the books of the land office, ‘The counsel on 
each side, claim advantage from different principles, 


expressed in the same opinion. 





It was delivered by 





The *6 Peters, 











30 CASES DETERMINED 


RYDER tS. INNERARITY. 


a ---- eee 





Mr. Justice Baldwin. Ina speaking of the estab- 
lishment of land claims, he said, “ it wasa legal pre- 
sumption that apes eand responsible officers claim- 
ing aud exercising the right of disposing of the pub- 
lic domain, dic it " order and consent of the gov- 
ernment in whose name the acts were done; that 
otherwise the confusion and uncertainty of titles and 
papers would be infinite, even in this couutry; “es- 
pecially in the States whose tenures to land depend 
onevery description of inceptive, vague and inchoate 
equities, arising in the grade of evidence, by 
the various intermediate acts, to a fall and legal 
consummation, by patent under the great seal.”— 
That the signature of the officers and the genuine- 
ness of the © papers must be proved by witnesses, or 
authenticated by an official seal. That to require 
any farther proof, would be an entire novelty in our 
jurisprudence, as a rule of equity, or principle of law 
or justice. 

He also declared it to be an “ universal principle, 
that where power or jurisdiction is delegated to any 
public officer or tribunal, over a subject matter, and 
its exercise is confided to his or their discretion— 
the acts so done, are binding and valid, as to the 
subject matter; and individual rights will not be 
disturbed, collaterally, for any thing done,in the ex- 
ercise of that discretion, within the authority and 
power conferred. The only questions which can 
arise between an individual claiming a right under 

v4 Wheat, tH acts done, and the public, or auy person, deny- 
Geare e its validity, are power in the officer, and. fraud 
563 in “the party. All other questions are settled by the 
oo Lisx decision made, or the act done, by the tribunal or 
R&2.ado officer—whether executive," legislative,” judicial,° or 
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b- special ;* unless an appeal is provided for, or other re-»20John.R 

e- vision, by some appellate or supervisory tribunal, PY tty AF 

n- prescribed by law. -™ 

b- It may be seen, that these remarks are used with 

v- reference to claims, or evidences of titles emanating 

at from other governments, than those under whose 

rd laws the attempt is made to establish them ; and that 

1g after such have received the sanction of any tribu- 

id nal or officer, under this government, legally autho- 

te rised to investigate, determine and report on their va- 

Vv lidity—a decision so made, is evidence of the autho- 

al rity and genuineness of the grant. 

atin The same opinion remarks, in reference to many 

\e- of the land laws—particularly those by which we 

or are governed, that “these laws being in part mate- 

re ria,” and referred to in the one giving jurisdiction 

ur to that Court, they must be taken as one law. That 

LW the manifest object of the law, in directing those 
claims to be filed, which were valid by the laws of 

le, nations, was, that they should be adjudicated on ac- 

iy cordingly, by the authorised tribunal. That, “to 

id impnte to congress the intention of directing them 

= to be filed, described and recorded—and forever bar- 

he red, if not so ‘recorded, and of ordering the tribu- 

be nal, to examine and decide on their validity; and, in 

x- the same sentence, withhold from the same tribunal, 

nd the power of doing it, by the principles of the same 

an law, on which they were founded, and by which 

er they were made valid, would be utterly incon- 

y- sistent with every rule of law.”® See also, Lacroix .5°s°7?™ 

id vs. Chimberlain* = 

he These principles, it is conceived, may be applied 

or to the certificate before us, and to the Spanish claim 


or on which it was granted, by the commissioners— 
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they may assist in determining the question of the 
admissibility of the former, as evidence. When the 
aid of our statute of 1812, before referred to, is also 
invoked, I see no principle, on which the certificate 
of confirmation could have been rejected, when of- 
ferred inevidence. If there was a necessity for going 
behind it, and showing any of the evidence on which 
it was granted, perhaps it could only have been that 
avowed, as the object, by the counsel for the defen- 
dant in error—the better to identify the lot, and de- 
fine its location. 

2. The other exception to the evidence, received 
on the trial is, that relating to the admissibility of 
the decree, shewing a conveyance of the title to the 
lot, from the firm of John Forbes & Co. A very 
brief notice is sufficient to dispose of this question. 

It is objected only that the plaintiff in error, was 
not a party to the suit or decree; and that they do 
not name or describe the particular premises. 

There is conceived to be no doubt of the power 
of Chancery, (nor is it questioned,) in a proper case, 
to decree a conveyance of real or personal estate. — 
It is no less clear, that such conveyance may be evi- 
dence against all the world, equally as though it had 
been voluntarily made between competent parties, 
on sufficient consideration, and with all legal solem- 
nity. The fact that there may have been an ad- 
verse claimant to the property, can make no differ- 
ence: such conveyance affects not his claim or title: 
it only transfers the right, whatever it may be, of one 
of the parties in the suit, to another, or toa purcha- 
ser under the decree; and renders it neither more 
nor less valid, against an adverse claimant, and stran- 
ger to the decree, than if no such transfer had taken 
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place, and the right were prosecuted by the former 
proprietor. “The adverse claraiant has ouly the same 
litle to resist in either event, and bas no right to ob- 
ject, that the holder of the opposing title, bas been 
changed, by this, more than any other legal mode of 
conveyance. The objection that the lot was not par- 
ticularly named or described, in the decree, is equal- 
ly unavailable. The object of the suit and decree, 
was to effect a sale and conveyance of all the real 
estate, belonging tothe firm of John Forbes & Co., 
situate within this State, as a means of closing the bu- 
siness of the firm. Such are the directions and pro- 
visions of the dec ee—consequeutly, there can be uo 
uncertainty whether or not this lot was embraced. 

The opinion of the Court is, that there is no error, 
on either pointof exception. Let the judgmeut be 
affirmed. 


Tay Lor, J., not sitting. 


4s. &p. 5 
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Hurcuins vs Cuitpress & Baker. 


1, The time and manner of introducing and closing the evidence 
in a suit, are necessarily within the judicial discretion of the 
presiding Judge. 

2. So, where a witness was allowed to be examined in a suit, 
by a defendant, after the plaintiff had closed his rebutting ‘esti- 
mony, on the ground, (as expressed by the Court,) that new 
facts had been disclosed, such decision held not revisable in 
error. 

3. The acts, declarations, or admissions of one of two partners, 
are not admissible as evidence to disprove a plaintiff’s de- 
mand, in a suit against them as a firm, and where they have 
jointly plead the general issue. 

. And this, notwithstanding other, previous evidence, to show, 
that such partner wax the agent of the plaintiff in the cause, 

5. Aftera copartnership has been established, aliunde, an an- 
swer in Chancery of one of a firm, is competent evidence in a 
suit at law, against the company, to show admissions of a 
plaintiff’s demand. 

6. One of a firm cannot discredit the admissions of his co-part- 
ner, given in evidence by a plaintiff, against them joinily, 


This was an action brought by Hutchins against 
Childress & Baker as copartners, before a justice of 
the peace, in Greene county, on a note for twenty- 
five dollars, made by the firm. Hutchins obtained 
judgment ; an appeal was taken to the County Court. 
There, the plaintiff, Hutchios, declared agaiust the 
defendants, as copartners. They filed a joint plea, 
(in short) the general issue ;. issue was joined and 
verdict found for the defendants. The error relied 
on appeared by the bill of exceptions, which dis- 
closed— 

1. The plaintiff introduced his evidence ; after 
he had gone through, the defendants introduced 
theirs; and the plaintiff introduced his rebutting 
evidence. After he had closed, the defendants in- 
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sisted on examining J. A. Beal, a witness. The 
plaintiff objected, because the evidence was closed. 
The court overruled the objection, and suffered the 
witness to be examined, on the ground that in the re- 
butting evidence, new facts had come out. 

2. The defendants relied on payment. They 
contended that goods were sold, by the firm, to 
Hutchins, to pay this debt and thirty-nine others— 
that the goods were immediately resold by the plain- 
tiff to the defendant, Childress, and that he was to 
pay for them in notes with certain sureties. The 
plaintiff insisted that there was no actual delivery 
of the goods—no separation from the mass, nor in- 
voice delivered to the plaintiff. The defendants in- 
sisted that Baker was the agent of the plaintiff, in 
the transaction, and that he acted on behalf of the 
plaintiff. No express authority was shown, but the 
defendants offered evidence of his acts, and that he 
was reputed the agent of the plaintiff. The goods 
remained inthe possession of Childress, and were 
sold by him for his own account, and the notes were 
not tendered nor delivered by him for the goods to 
Hutchins, according to the terms of the supposed 
purchase. 

The plaintiff moved tie Court, to exclude all ev- 
idence of acts of agency of Baker; because, he be- 
ing a defendant, he could not be an agent of the 
plaintiff. The Court ruled, that he might be con- 
sidered as agent of the plaintiff, (if there was a sale 
in fact of the goods in the first instance) in relation 
to any thing subsequent, between the plaintiff and 
defendant, Childress, and that his acts, and how far 
the plaintiff had assented to them might be taken 
into consideration, and were proper evidence, con- 
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ducing to prove a frandulent combination between 
Baker and the plaintiff. 

3. The plaintiff proved that Baker several times 
admitted that the sale bad not taken place, and that 
the debts were still due. But the Court suffered 
those admissions to go as evidence, only so far as re- 
lated to the first contract, but not to show that Chil- 
dress had not complied with the terms of the pur- 
chase said to be made by him, of the goods of the 
plaintiff. 

4. When Beal was last examined as above, the 
defendants proved by him, that Baker said, that the 
reason why the plaintiff would not receive the notes 
of Childress, for the goods, was, that he, Baker, 
wanted to get the goods himslf, and that he wonld 
not receive the notes. And thts was the reason giv- 
en, why the notes were not tendered. This testi- 
mony was cbjected to, as not being an admission 
made by Baker, in any of the same conversations to 
which the plaintiff bad examined witnesses, as to the 
admissions of Baker. But the Court overruled the 
objection, though it was an admission in a different 
conversation, and the evidence was received ip re- 
joinder to new evidence, which came out in the re- 
butting evidence of the plaintiff, in relation to the 
agency. 

5. The plaintiff gave in evidence, an answer in 
chancery, made by Baker, to a bill filed against bim 
by Childress. In this answer, Baker admitted that 
the debts were for money loaned; that the sale of 
the goods had not taken place; that Childress had 
failed to comply ; that he was not the agent of the 
plaintiff, and that the debts were still due by him- 
self and co-partner. 
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The Court, on motion of the defendants excluded 
all such parts of the answer, as related to his deni- 
al of the ugeney, fo the coutract between the plain- 
iff and Childress, and lis admission, that Childress 
had not complied with his contract of purchase; and 
permitted only such paris as admitted the orginal 
existence of the debt, and that it was unpaid, as 
to him and Childress, to go to the jary. 

6. The defendants offered evidence to discredit the 
admissions of Baker, which was objected to, by the 
plaintiff, but admitted by the Court,on the ground, 
that if there was evidence to establish a combina- 


lion, between Baker and the plaintiff, evidence, dis- 
crediting Baker's udniissions, inight be received. 


Argued by Stewart, { 


yo the the plaintiff in error. 


Sarroip, J.—The questions presented for revi- 
sion, arose on the trial of au appeal, in the County 
Court of Greene, from a judgment of a justice — 
The plaiatlf in error was also platotthin the Coun- 
ty Court. “The aetion was assumpsit, against the 
defendants, as copartuers, On a promissory note, giv- 
en by them, as such. 

It also appears, that thirty-nine other cases, siimi- 
larly situated, were, at the same time, pending in the 
same Court; and that they are all dependent upon 
the principles of decision, which must govern this. 
The trial was had on the general issue of non-as- 
sumpsit, jointly pleaded, by the defendants. A ver- 
dict was found, for the defendants. 

The questions made, grow out of the bill of ex- 
ceptions—so much of which, as is necessary to a de- 
cision on the law, governing this case, is as follows: 
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The plaintiff having introduced the evidence, on 
which be, at first, proposed resting his case, the de- 
fendauts introduced theirs—then the plaintiff intro- 
duced rebutting testimony. After he had closed, the 
defendants insisted on examining J. A. Beal, a witness, 
The plaintiff objected, because the evidence was clos- 
ed. The Court overruled the objection, and suffer- 
ed the witness to be examined—on the ground that, 
in the rebutting evideuce, new facts had come out. 

The exceptions further show, that the defendants 
attempted to prove payment of all the notes by a 
sale of goods made by them to the plaintiff, in dis- 
charge thereof. That the goods were immediately 
resold by the plaintit¥, to the defendant, Childress; 
and that be was to pay for‘them, in notes, with cer- 
tain securities. 

The plaintiff insisted, that there was no actual de- 
livery of the goods—-no separation from the mass, 
nor invoice delivered to him. 

The defendants conteuded, that Baker was the a- 
gent for the plaintiff, in the transaction ; and that he 
acted on behalf of the plaintiff. No express autho- 
rity was shewn, but the defendants offered evidence 
of his acts, and that he was reputed to be such agent. 
The goods remained in the possession of Childress, 
and were sold by him, for his own account; and the 
notes were not tendered, or delivered, by him, for 
the goods, to Hutchins, according to the terms of the 
supposed purchase. 

On objection, by the plaintiff, to the admissibility 
of any evidence, of acts of agency by Baker, be- 
cause, being a defendant, he could not be an agent for 
the plaintifi—the Court ruled, that he might be an 
agent for the plaintiff, (if there was a sale, in fact, 
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of the goods, in the first inustance,) in relation to the 
subsequent transaction, between the plaintiff, and de- 
fendant, Childress, and that his acts, and to what ex- 
tent the plaintiff had assented to thein, might be ta- 
ken into consideration, and were proper evidence, 
conducing to prove a fraudulent coabination between 
Baker and the plaintiff. 

The plaintiff proved, that Baker, several times, 
admitted, that the sale bad not taken place, and that 
the debts were still due. But the Court suffered 
these admissions to go as evidence, only so far as re- 
lated to the first contract; but not to shew, that 
Childress had not complied with the terms of the 
purchase, alleged to have been made by him, of the 
goods of plaintiff. ‘The Court also admitted evi- 
dence, offered by the defendants, (the same being ob- 
jected to by the plaintiff.) of the declarations of Ba- 
ker, in a conversation, distinct from any concerning 
which the plaintiff had given evidence: that the rea- 
son the plaintiff would not receive the notes of Chil- 
dress, for the goods, was, that he, Baker, wanted to 
get the goods, himself; and that he would not re- 
aud thus it was, that the notes were 





ceive the notes 
not tendered. 
It further appears, that the plaintiff offered in evi- 
dence, an. answer in Chancery, made by Baker, to 
a bill against him, by Childress, which would have 
proved, that the former thereby admitted, that the 
debts, sued for, were for money loaned. That the 
sale of the goods had not taken place. That Chil- 
dress had failed to comply. ‘That he was not the 
agent of the plaintiff; and, that the debts were still 
due, from himself, and Childress, as co-partners --- 
That the Court, on motion of the defendants, ex- 
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cluded all parts of said answer, from the jury, ex- 
cept soimuch as admitied the oriziual existence of 
the debt: and that it lad not been paid by bimself 
and Childress. 

The Court, also, (after the same was objected to,) 
admitted evidence, on the part of the defendants, to 
discredit the admissions of Baker, on the ground, 
that if there was a combination between him and the 
plaintiff, the evidence was legal. 

These several opinions and decisions of the Court, 
in admitting and rejecting the evideuce, are assigned 
as erroneous. 

But little is necessary to be said, in disposing of 
the first exception, which relates to the time at which 
part of the evideuce was received. — [Tt is consider- 
ed essentially) necessary and proper, that a gene- 
ral rule of practice should) prevail, respecting the 
lime and manner of introducing aud closing evidence; 
and that it should be such as was coutended for, by 
the plaintiff. That aftera plaintiffat azse privs, has in- 
troduced, his evidence and rested his case, and the de- 
fendant has followed with bis, then the former should 
introduce his rebutting testimony ; aud the examina- 
tion should close. Yet it is iinpossible to provide, by 
any infallible rule, in this respect, for the peculiarities 
and emergencies of every case. Much must necessa- 
rily depend on the sound discretion of the presiding 
judge. We must often make the routine of busi- 
ness subservient to the justice of particular cases.— 
It may unavoidably happen, that the rebutting evi- 
dence, (as was thought by the judge here,) may de- 
mand resistance or explantion, in order to reach the 
justice of the case: or, this necessity may arise from 
the artifice of the plaintiff, in withholding evidence 
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that might bave been offered in the first instance. 
Afier making out a prema facie case, he may safely 
do this, in anticipation, of the defence and of his 
right to offer rebutting evidence. Hetice the neces- 
sity of allowing to the presiding Judge a judicial 
discretion on this point, to be used for the advance- 
ment of justice; but so regulated as to avoid embar- 
rassment, as far as practicable, and prevent surprise 
or injury toeitber party. As to this exception, there 
is believed to be no error. 

All the exceptions relative to the admission and 
rejection of the evidence offered, may be embraced 
in one general view of the subject. 

The opinion of the Court was in substance, that 
if there was a sale in fact of the goods by the de- 
fendants to the plaintiff, in the first instance, then 
in relation to the subsequent transactions, Baker 
might be viewed as the agent of the plaintiff, and 
the latter could be held responsible for his acts and 
declarations as such; also the Court rejected the ev- 
idence of Baker’s answer in chancery to a suit by 
Childress, when offered by the plaintiff, to prove 
his admission of the continued existeuce of this 
debt, and that there was no such agency as was con- 
tended for. Further, the Court permitted the de- 
fendants to introdvce proof to discredit the admis- 
sions of Baker, cae of the defendants. 

The first enquiry on this branch of the subject is, 
whether or not, it was competent for these defend- 
ants, when sued as partners, and in a trial, on the 
general issue, in which they had joined, to avail 
themselves, as evidence, of the acis, \‘eclarations, or 
admissions of one of themselves, in op position to the 
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plaintiff ’s demand ; and as respects the declarations 
or admissions, when they were in connection with 
any conversation, concerning which the plaintiff had 
given any evidence. ‘The mere statement of the 
question in itssimple form, would appear to suggest 
the answer. But the subject has been involved in 
some obscurity, by the attempts to connect it with 
an agency of Baker, for the piatntill, and with sug- 
gestions of fraud and combination between him and 
the plaintiff. 

It is contended, that Baker being agent for the 
plaintiff, any acts done or admissious made by him, 
as such, were tantamount to admissious by the plain- 
tiff himsel& But the objection still exists, that this 
is a suit at law in which Baker isa defendant; that 
the evidence was ofiered on the part of the defend- 
ants; that the question, whether the sale of the,goods 
had been consummated, in the first instance, was to 
be tried by the same jury, and under the same issue, 
which was to convict or discharge Baker from the 
suit, as well as his co-partner; and that all the evi- 
dence offered to prove the last, as well as the first 
sale of the goods, teuded to the same result. Both 
the defendants must have been convicted, or neither— 
consequently Baker had a direct interest in the event 
of the suit. If the supposed agency could exempt 
him from the character and incapacity of a defend- 
ant, then, in as much as he was not the plaintiff, 
nor liable, as such, for cost, why could he not have 
been sworn as a Witness for the defendants? <A 
mere agency does not render the individuel incom- 
petent as a witness; and his testimony would have 
been more satisfactory than his casual declarations. 
The circumstance that other testimony had been 
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or declaration of one, relating to the subject matter 
of the partuership, will bind all.”* ‘The admissions 
of Baker, by his answer, ought to have been re- 
ceived as evidence, to prove the existence of the 
debt, his denial of his agency, &c. 

A consequecace of the same doctrine is, that the 
defendants ouvit not to have been permitted to in- 
troduce provi to ciseredit the admissions of Baker, 
which had been given in evidence agaiust them by 
the plaitiff. The judgment must be reversed, and 
the cause remanded for further proceedings. 
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1. The want of an endorsement of the cause of action ona 
writ, may properly be plead in abatement. 


This case arose upon an action of assumpsit, com- 
menced in Pickens Circnit Court, by the plaintiff in 
error, upon a promissory note. ‘The defendant in 
the Court below craved oyer of the writ, and plead 
in abatement, that no iudorsement of the cause of 
action was made, upon the writ. 

The defendant demurred to this plea, and under 
it judgment was rendered for the defendant. 


Vandegraaff, for the plaintiff in error—Rose, con- 
ira. , 


Lipscoms, C. J.—The only question presented for 
our consideration, in this case, is, whether the want 
of an indorsement of the cause of action, can be ta- 
ken advantage of, by plea in abatement. The writ 
contained no indorsement of the cause of action, and 
this was plead in abatement. 

The plaintiff demurred, and the Court below, 
overruled the demurrer, and gave judgment for the 
defendant, on his plea in abatement. 

The 3lst section of the act of 1807, provides, 
“that the time of serving and executing writs, and 
process, returnable into any Circuit Court, or into 
the Supreme or Superior Courts, aforesaid, shall be 
as prescribed by the act, establishing County Courts; 
and, hereafter, it shall not be necessary that any de- 
claration or copy thereof, accompany such writ or 
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process, but a copy of such writ shall be left with 
the defendant at the time of serving the same. And 


4 
it shall be the duty of the clerk, or plaintiff’s attor- 
} 


ney, to indorse on the baek of the writ, the cause of 


the action, the nature of the specialty, or the other 
grounds, on which the action is founded. And _ the 
sheriff, on executing the writ, shall deliver to the de- 
fendant, together with acopy of the writ, a copy of 
the said indorsement.’ 

Before the passage of this act, the plaintiff was 
oggrely to have a copy of his declaration, served on 
the defendant. It must, therefore have been the ob- 
ject of the legislature, to substitute the indorsement 
on the writ, for the copy of the declaration. And it 
was intended, by this means, to ie the defendant 
notice gl the grounds of the action, commenced a- 
galnst iim. Whether this would be very important 
to his defence, need not be discussed. 

If it should, however, be thought, that this infor- 
mation would not be of any essential henati: it would, 
at least, relieve him from an unpleasant suspense.— 
But, that the law has required it, is a sufficient an- 
swer to ail the objections, as to its propriety or use- 
fulness. 

It is, however, said to be no ground for an abate- 
ment of the writ; that the law is only directory to 
the clerk, or to th ie plaintifi’s attorney. The law 
imposes no penalty ior its disobedience ; and as it is 
our duty to give it effect, if possible, I can see no ob- 
jection to enforcing it, by, making its violation a mat- 
ter of abatement. If the indorsement is notstrictly 
a part of the writ, yet we have often considered it as 
such, and always do for purposes of amendment.— 
But can we say, that with us, it is not, in strictness, 
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apart of the writ. It istrue, that without it, the 
writ would be a good common law process. Yet 
who will say, that it is not competent for the Legis- 
lature to alter and modify the writ, at pleasure ?— 
And if it has been so modified, the tndorsement is 
required to be its inseperable concomitant. Will 
it be said, that the writ is perfect, without it?) Tam 
aware that there may be some diliculty in settling 
what is a sufficient indorsement on the writ, within 
the meaning of the law. [| have feit this dificulty, 
when on the Circuit Court Bench. But I appre- 
hend, that it is not more so, than determining, whe- 
ther a sufficient cause of action is shown ina deela- 
ration. Or whether a good cause of action is well 
set out. I believe, therefore, that to give the law 
effect, we must consider the want of an indorsement, 
as amatter, that may properly ve plead in abatement ; 
and that the judgment in this ease must be affirmed ; 
and this is the opinion of the Court. 


SaFFoLp, J.—The action was assumpsit on a pro- 
missory note, by the present plaintiff, against the de- 
fendant. ‘The declaration having been filed in the 
usual form, the defendant craved oyer of the writ 
and declaration, and inserted them in his plea. No 
indorsement of the cause of action having been made 
on the writ, the defendant pleaded the omission in 
abatement; and annexed his aflidavit of the truth 
thereof. The plaintiff demurred to the plea—the 
demurrer was overruled by the Court, and final judg- 
ment given for the defendant. ‘This judgment is as- 
signed as erroneous. 

The questions now are, first—was the plea in 
abatement properly before the Court, as it does not 
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appear when it was filed ; seeond—was the omission 
to indorse the cause of action, on the writ, matter 
pleadable in-abatement. 

1. The rule of Court is, that “no plea in abate. 
ment, shall be received, 7f objected to; unless, by the 
indorsement of the clerk, it appear, to have been fil- 
ed, within the time allowed for pleading.” 

As no objection appears to have been made, below, 
to the time of filing the plea, or the want of the 
clerk’s indorsement upou it, this objection cannot be 
regarded. ‘The proper mode of claiming advantage 
of such omission, would have been, by motion to the 
Court, to reject the plea. Had such motion been 
made, perhaps the recollection of the clerk, or other 
data, would have enabled him, under his official re- 
sponsibility, by leave of the Court, to correct the 
omission. Hence, the requisition, that the objection 
shall be made, in the Court below. The demurrer 


to the plea, could only bring to the view of the Court, | 


matter, apparent on its face. 

2. The other question is one of more difficulty. 
The statute, dispensing with the necessity of a de- 
claration, to accompany the writ, in the first instance, 
requires, that the cause of action, the nature of the 
specialty, or other grounds of the action, shall be in- 
dorsed on the back of the writ, by the clerk, or plain- 
tiff’s attorney. The same act, also, directs the clerk, 
in issuing process, to mark thereon, the day on which 
the same shall be issued; and, that the officer, receiv- 
ing the same to execute, shall also indorse the day 
he received it. For a neglect or failure in either of 
these respects, such officer shall be liable to a forfei- 
ture of two hundred dollars. For a failure to in- 
dorse the cause of action, no penalty is declared ; 
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his plea in abatement, on grounds, which the law 
has clearly recoguised as suilicient, forbids avy ex- 
tension of the causes of abatement. Abatable mat- 
ter is unsusceptible of amendment, either by legal 
intendment, or corrections, actually to be made, so 
as to sustain the suit. 4 perceive not the principle, 
on which demurrable matter, more materially defec- 
tive, shall be, at all times, amendable in the Court 
below, on application, either gratuitously, or on terms, 
in the discretion of the Court; yet, that less mate- 
rial defects or omissions, not demurrable, because 
originating with the writ, shall be construed into fa- 
tal defects. 

The second section of this act permits only gene- 
ral demurrers, and provides, that “the courts, at any 
time previous to- the term at which the demurrer 
shall stand for argument, may allow the party, on ap- 
plication, to amend his pleadings, without terms, and 
after judgment in favor of the demurrer, may autho- 
rise an amendment on terms.” 

I conceive, a still stronger objection to considering 
the omission of the indorsement, as matter pleadable 
in abatemeut, to be, the impossibility, from the na- 
ture of the thing, of fixing any uniform standard by 
which to determine its sufficiency. Indorsements 
are subject to every grade of insufficiency. 

If the omission of any indorsement is determined 
to be fatal to the writ, an imperfect or defective one, 
must produce the same effect. The certainty of a 
declaration was never contemplated by the statute: 
it is clear, that nothing more was intended than a ge- 
neral notice of the cause of action. What shall be 
considered sufficient, must be left in a great degree 
to the discretion of the presiding judge. This can, 
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with more propriety, be exercised, on exception, by 
motion of the defeudant ; and which should be made 
at the first term. On such motion, ample justice 
can be done toeach party, by allowing the defendant 
a term, to plead, after the declaration snall be filed, 
or giving lim cost, as the circumstances may re- 
quire. I would. however, in all cases, require the 
exception to be taken and determined, as far as de- 
pends upon the defendant, at the return term. 

If taken by plea in abatement, the exception can 
not generally be heard, at the return term, or even 
known, by the plaintiff, until after the adjournment 
of the Court. Bat, at some subsequent term, per- 
haps on a writ of error, the plaintii® must be turned 
out of Court, charged with a bill of costs, for the 
omission of a requisition, which, if ever material, 
had lone ceased to be so. 

Hence my dissent from the opinion of the majo- 


rity. 
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Reapy, Adm’x. vs. Viompson’s Adm’rs. 


1. Where an “ additional plea” is filed, by leave of the Court, 
after a demurrer to several previous pleas, is sustained, the 
filing such additional plea will not be viewed as an abandon- 
ment of the others, first liled—no entry appeaiing in the re- 
cord to justify such supposition, 

2. Judgments are included in the statute of non-claims, and 
must be presented to the representative of an estate within 
the eighteen months prescribed by the statute. 


In this case, a scire fucias was isssued against 
the administratrix of Ready, to obtain the revival of 
a judgment against his estate, which had been ren- 
dered in favor of Thompson. The judgment was 
had at the Jv’, term of Madison county Court, in 
1821; and the sere facias was tested the 23d De- 
cember, 1825. The admiuistratrix, to this proceed- 
ing, plead several pleas, the first of which was the 
statute of non claim. The other pleas avered, as 
matter of defence, that the defendants intestate was 
only a surety to the bond, on which the judgment 
was originally rendered; that the principal, one 
Prout, soon afler the rendition of the judgmeut, paid 
to the plaintiff, Thompson, a portion of the claim, 
in consideration of which the said Thompson, with- 
out Ready’s consent, released a levy upon Prout’s 
property, by which the whole debt might have been 
realised ; and that subsequently Prout became in- 
solvent. To these pleas a demurrer wes filed, and 
sustained; and the defandant asked leave to file an 
additional plea, which the Court granted. This 
plea avered, that the said Thompson had given time 
to the defendant, Prout; and there was a replication, 
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denying it, to which the defendant demurred. The 

demurrer being overruled, a judgment was rendered 

in favor of the pidititha S FEPLes uiatives, he having 
died, pending the ac 

¥ 3 "Oran thie The, ’ +. 4 . aqverat % 32 30 P 

oO Treverst is Juagement, a Wilt Gr error, Was 

taken to this Conrt: aud it was dusisted, that the 


{ 
Court erred lu overr line the demurrer to the first 
pleas, and also that to the replication, to the 1 


plea. 


Argued by S. Parsons and AeChing, for the 
plaintiff in error; Lio, yhins and Thornton, contra. 


TAYLOR, . ah diag first question which we have 
to dispose of, under the view we take of the case, is 
the effect of “tee aa yy o@ranted to the plaintiff 
in error, who was defendant below, to file the seventh 
plea. 

It appears that six pleas had been previously filed, 
all of which had been demurred to; and the de- 
Te plaintiff in error 
applied for permission “to file an additional plea,” 
which was granted. 

Oné of the errors assigue¢ the sustaining the 
demurrers to the pleas. 

It has uniformly been decided by this Court, that 
whenever a plea is amended, afier a demurrer has 


murrer sustained. After this, 1 


been sustained toit, and the party abandons his plea; 
he cannot bring the judgement, npon the demurrer, be- 
fore this Court, for revision. Was this seventh plea 
an amendment of those which bad been determined 
to be bad, or, in other words, was it filed in. their 
place, and did the plaintifi in error intend to give 
up all reliance upon them? The language used 
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certainly does vot convey that idea. Ter all that 


appears tous, suflicient retson may have been even 


to the Court below, to iuduee the judge, in bis dis. 
cretion, to permit the seventh plea to be filed, with. 


he party to relinauish these which 


out requir 4 

preceded it. It is termed “an addittenal plea,” 
Which it certainly could not have been if there 
were no other. The phraseology used, conveys to 
the mind, an intention in those using if, not to 
abandon the others. If the object had been to 
substitute the new plea, the esuel and proper en- 
try would have been, that the defendant has leave 
to amend his plea, &e. We therefore think, that 
the first six pleas were pot abandoned. 

The first of these pleas is, what is usually 
termed the statute of nonclaim. That act is to 
be found in the 337th page of the Digest, and, 
so far as it is applicable to the question before 
us, is in the following words, to wit: “all claims 
against the estates of deceased persons, shall be 
presented to the executor or administrator, within 
eighteen months after the same shall have ac- 
crued, or within cighteen months after the pas- 
sing of this act, or within eighteen months after 
letters testamentary or letiers of administration shall 
have beei granted to said executor or-administrator, 
and not after; and all claims not presented within 
the time aforesaid, shall be forever barred from a 
recovery: Provided, that the provisions of this sec: 
tion shall not extend to persons under age, femes 
covert, persons insane, or zo compos mentis, to debts 
contracted out of this State, nor to claims of heirs or 
legatees, claiming as such.” 


Itis contended by the counsel of the defendant in 
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READY, adin’x vs, THOMPSoON’s adm’rs. 
error, that judgments are not infeaded to be embrace 
ed by thisact, that ‘by the commen baw, adiminds- 
{rators are bound to notice them; and that they are 
excluded by the phrascelgy of itself, which 
s, that all claims not so presented, shall be forever 
barred froma “recovery ;* and uo “recovery” Is ne- 
cessury on a judgment, one we wy already had. 


foal 


the counsel for the plaintiff, acy by the common l; iw, 


It was admit ed, in the reply tothis argument, by 
? 


representatives are bound to notice judgments ; but, 


it Was iusisted, that the comprelicusive terms of our 
claims ;” that the 


. 


statute, include them with other 
policy of our law Kuows vothieg of the marshalling 
of debts Into different classes; that the security of 
representatives, requires that the Cours shonld give 
this liberal, or rather literal coustruction to the words 
he geueral assembly. “Phat the term, 


employed by 
“recovery,” does strichty apply toa case like thé one 


at bar, or why is it uecessary for the defendants in 


\ 
] 
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error, lo sue out a scare fuctits: 

There certainly is great cogency in these argn- 
ments. In England, generally, an application to the 
Courts of Westminster Hall, will enable a represen- 
lative to know whit judzmeuts there are against the 
decedent; but, with us, there are two Courts of re- 
cord, in every County, aud it would be a most oner- 
ons duty to require a represcutative to Visit every 
clerk’s office, the State, and search the records for 
twenty years back, to ascerinin the demands against 
the estate in his lands. Bat, even in England, it 
has been found becessary to enact a statute, for the 
relief of representatives It is there required, that 
judgments shall be docketed to themselves; and un- 
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chief intended to be remedied, and the words 
of the statute refore, they must )» presented as 
other claims. 

The case of Bigger, adin’xvs. Hutchings and Smith, 





adm’rs,* was a good deal analagous to the present. on 


The same plea was filed, and the defendants in the 
Circuit Court, to prove that their claim had been 
presented within the time limited by the statute, re- 
lied upon the fact, that a previous writ had been is- 
sued from the Circuit Court of the same county, in 
favor of the plaintiffs, for the same claim, which had 
been served on the defendant, before the eighteen 
months had elapsed, on which the plaintiffs had ta- 
ken a non-suit. ° 

The opinion in that case uses the following lan- 
guage, “we are convinced that the presentation of 
the demand, was not such an one as is contemplated 
by the statute. The statute declares, that ‘claims 
not presented to the administrator within eighteen 
months after, the grant of admi.istration, shall be 
forever barred of a recovery,” &c. 

“The Legislature that enacted the law, intended 
something more certain and definite than a mere no- 
tice that there was a claim against the estate. They 
clearly intended, that the adrninistrator should be 
furnished with such vouchers or reasonable evi- 
dence, as might induce a belief that the claim was 
just,” &c. 

We would say, in this case, that the law intend- 
ed something more certain, more useful to the ad- 
ministratrix, and better calculated to give her Anond- 
edge of the “claim,” aud of the intention of the 
holder to insist upon its payment, thau merely con- 
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structive notice, which, in all probability, never was 
improved to notice, in fact. 

The service of the writ, in the case of Bigger vs. 
Hutchings, &c , nay, its issuance, which amounted to 
a lis pendens, was at least equal notice in law, to 
that which was afforded in this. 

The Court is not prepared to give an opinioa up- 
on the effect of the return of the execution by the 
direction of the plaintiff below; and thinking it 
probable that the above view may finally dispose of 
the case, and that the parties might prefer a decision 
on the single point, to the case being longer retained 
here, have determined now to reverse the judgment, 
and remand the case. - 
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MEREDITH US. NAISH. 


1. This Court will not tolerate the swelling of a record, by the 
insertion of testimony, not necessary to show its application 
to exceptions in the cause. 

2. Under a verbal sale, at a particular sum, of three distinct 
parcels of land, two of which are taken possession of, by the 
vendee, anda portion of the whole sum stipulated to be paid, 
reeeived by the vendor; aright of action does not accrue in 
favor of the latter, to recover the balance of such sum, for the 
third parcel, not taken possession of, by the vendee—on the 
ground of an entire contract. 

3. In such case, the refusal of the vendee to take one of the 
parcels of land, does not give the vendor an immediate right 
of action to recover the balance—the declaration showing that 
part of the consideration money was not due at the time of ac- 
tion brought—no proof of possession, or tender of a deed. 

. This Court, when acase is brought a second time before it, 
will not question the correctness of the law, under which it 
may have been first decided. 


— 


This action was assumpsit upon a verbal contract, 
for the sale of three adjuining half quarter sections 
of land; and was prosecuted in the County Court of 
Shelby, by Naish, against Meredith. The facts of 
the case were, that, in 1826, Naish sold to Meredith, 
by verbal contract, three half quarters of a section 
of land, for the sum of one thousand dollars—five 
hundred dollars payable on the 25th December, 1826, 
and five hundred dollars, on the 25th December, 
1827. On the 6th August, 1826, Meredith, in pur- 
suance of this contract, executed, two notes, each 
for the sum of four hundred dollars; and took pos- 
session of two of the parcels of land sold. There 
was, however, no proof possession, by Meredith, of 
the other half quarter of the section. 

The action was commenced in February, 1827, 
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and the declaration contained general and special 
counts, upon the contract of sale, averring the in- 
debtedness of the defendant, in the sum of two hun- 
dred dollars, the balance due thereon: and a verdict 
and judgment were rendered in favor of the plain- 
tiff, on the plea of non-assumpsit. 

On the trial of the cause, Meredith requested the 
the Court, to charge the jury, first—that evidence of 
the possession by Meredith, of the two half quarters 
of land sold, was not proof of possession of the 
third; but the Court charged, that if the contract 
was entire, possession of part of the land, was pos- 
session of all: secondly—that, to recover, the plain- 
tiff should have proved actual possession, by the de- 
fendant, of the land; but the Court instructed, as 
above, that possession of part of the several tracts, 
was possession of all of them: thirdly—tiat if the 
evidence showed, that five hundred dollars were to 
be paid, on the 25th December, 1826, and five hun- 
dred dollars, on the 25th December, 1827, then no 
action lay for the latter sum, until after the 25th De- 
cember, 1827. | The Court, on this point, charged, 
that the plaintiff’s right of action accrued when the 
defendant refused to comply with his contract. 

The Court further, at the request of the plaintiff, 
charged the jury, expressly— 

First----That if the contract, for the sale of the 
land, was an entire contract, and the defendant, un- 
der that contract, entered upon, and enjoyed the land, 
then the plaintiff was entitled to recover the balance 
of the purchase money. 

Secondly—That, if the defendant refused to have 
one of the half quarters of land, and that fact was 
made known to the plaintiff, he was not compelled 
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to tender to the defendant, a deed before he com- 
menced his action. 

Thirdly----That, if the defendant refused to com- 
ply with his contract, the plaintiff had a right to sue, 
on such refusal. 

Fourthly—That, if the or 


it 
one thousand dollars, the taking the notes, subse- 


“> 


vinal contract was for 
quently, for eight hundred dollars, did not bar the 
plaintiff’s right to recover the remaining two hun- 
dred dollars, unless a contract to that effect, bad been 
proven. . 

The defendant excepted, and took a writ of error. 


Argued by Prckeus and Clark, for the plaintiff in 
error—Stemart contra. 


Taytor, J.—The record, in this case, contains the 
whole of the testimony, which was introduced in the 
Court below, whether it be applicable to any point 
made by the bill of exceptions, or not. This is in- 
cumbering the case with much useless matter, and 
greatly enhancing the costs. No more of the evi- 
dence should be inserted in the reeord, than is ne- 
cessary, plainly and distinctly to show its application 
to the opinions excepted to. 

It appears, from the record, that a verbal contract, 
was made between the parties, in August, 1526, by 
which the plaintiff in error agreed to purchase of the 
defendant, three half quarter sections of land, lying 
adjoining, at the price of one thousand dollars—one 
half to be paid on the 5th December, 1826, the oth- 
er half’ on the 25th December, 1827; that, subse- 
quently, Meredith executed his two notes, payable on 
those days, for four hundred dollars each, and recei- 
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ved titles, to two of the half quarter sections, of 
which he took actual possession. He never did ac- 
tually occupy, or exercise acts of ownership, upon the 
third half quarter. 

The suit is brought to recover the two hundred 
dollars, being the sum, which, in addition to that for 
which Meredith gave his notes, makes out the thou- 
sand dollars, first agreed to be given, for the whole of 
the land. No title has ever been executed or ten- 
dered by Naish, to Meredith. 

The counsel for Meredith, upon the trial below, 
requested the Court to charge the jury, that to au- 
thorise Naish to recover, he must prove actual pos 
session of the half quarter section, not conveyed— 
which was refused; but, on the contrary, the jury 
were told by the Court, that if the contract (of sale,) 
was entire, actual possession of the two half quarters, 
was actual possession of the other, also. 

This charge was erroneous. ‘To authorise a reco- 
very of the purchase money of lands, sold by verbal 
contract, according to the opinion, given by this Court, 
in this case, when it was here before, there must 
have been actual possession and use, of each parcel of 
the land sold, to which no title was made. 

That opinion proceeded upon the ground, that 
Chancery would decree a specific performance of 
the contract. But surely no such decree would be 
made, when nothing had been done by the purchas- 
er, to improve the condition of the land—nor, even 
an entry made by him, uponit. ‘This is not a case, 
in which the doctrine of constructive possession has 
any application. 

We do not feel authorised even to question the 
correctness of a decision, when the case in which it 
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was made, is brought a second time before us, there- 
fore no examination is attempted of the authorities, 
which, it is insisted, conilict with the opinion given 
in this case, in 1830. 

The counsel for Meredith also moved the Court, 
to charge the jury, that if they believed, from the 
evidence, that five hundred dollars was to be paid by 
Meredith, to Naish, on the 25th December, 1826, 
and five hundred on the 25th December, 1827, no 
action would lie for the sum not due before 25th 
December, 1827, until that day had passed.-— 
“Whereupon the Court charged the jury, that the 
plaintiff’s right of action accrued, whenever the de- 
fendant refused to comply with his contract.” 

The suit was brought in February, 1827. It 
must be understood, that the Court refused to give 
the charge asked, which is last referred to. ‘The 
reason for this refusal can not be perceived. There 
was no express agreement proved, that Meredith 


should execute his notes or give security for the’ 


one thousand dollars; if he had, and failed to do so, 
itis probable that the suit should have been brought 
on that contract, averring the breach; but this ac- 
tion is for the two hundred dollars, as so much 
money due on the agreement for the land, when at 
least a part of it is shown, by the declaration, not to 
lave been due until some time after. 

There is believed to have been error in this opin- 
ion of the Court. Under such a contract, no suit 
can be sustained without the tender of a title by the 
vendor, which does not appear to have been made. 
The judgment is reversed, and the cause remanded. 
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1. Acovenant dated as at an impossible time, may be submit- 
ted toa jury, without proof that it was dated by mistake, not- 
withstanding an averment in the declaration, of the fact of 
mistake—no plea being filed, putting in issue the execution 
of the instrument. 

2. That a replication and issue, are filed in short, by consent, 
will not authorise a Court to charge a jury against finding in 
favor of a defendant, if they believe either of his pleas, (on 
which issue is joined,) to be true. 


On error to the Circuit Court of Tuskaloosa. 

This action was covenant by Vanner, upon an 
agreement for the hire of slaves, executed between 
the plaintiff in error, and the defendant's intestate. 
The covenant bore an impossible date, being the 
“3ist February, 1821,” and was declared on under 
four counts, in all of which, it was averred, that the 
paper had been so dated by mistake. In the first 
and third counts, the agreement was laid as having 
been, in ‘fact, executed on the 3lst January, 1521; 
and in the second and fourth, as executed on the Ist 
February, 1521. The Court below suffered the in- 
strument declared on, to be read to the jury, without 
proof that it was dated by mistake; and without ev- 
idence that it had in fact been made on eitber of the 
days laid in the declaration. After several pleas of 
the defendant had been demurred to, and the demur- 
rer overruled, the plaintiff had permission of the 
Court to withdraw his demurrer, and reply; which, 
by mutual consent, was done in short, and issue 
joined. 
The Court was requested to charge the jury, that 
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if they found either of the pleas of the defendant 
true, they should find for him—but the Court 
charged, that the replications and issue being in short, 
the issue was not formal; and that therefore the 
equity and justice of the case was to be adjudicated. 
To this charge, and to the permission given to the 
plaintiff, to read the covenant, in evidence, without 
proof of the averments respecting its date, the de- 
fendant (judgment being rendered against him) ex- 
cepted ; and removed the cause into this Court. 


Slewart, for the plaintiff in error—Cradé, contra. 


Lirscows, C. J.—This was an action brought by 
the present defendant in error, against the plaintiff 
in error, in the Circuit Court of Tuskaloosa county, 
on the following instrument in writing, under seal: 
“Articles of agreement made and entered into this 
31st day of February, 1821, between John Vanner 
of the one part, and John D. Richards of the other, 
both of the State of Alabama, and county of Tus- 
kaloosa, to wit—the said John Vanner doth agree 
with and hire to the said Richards, two negro slaves, 
namely, John and David, for the services of which 
the said Richards doth bind himself, by these pres- 
ents, to give the said Vanner twelve dollars each, 
per month; and, in addition thereto, one summer 
suit of cloths ; which payment is to be made to the 
said Vanner, quarterly, for the time of their services; 
it is understood, that the negroes is to serve said 
Richards for the term of nine months—as witness my 
hand and seal, this as above. 

(Signed) JOHN D. RICHARDS, [seal ]” 
is. & p. 9 
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On which covenant a credit of fifty dollars ap- 
pears to be indorsed. 

The declaration contains four counts, in all of 
.which, it is alleged, that the covenant was dated 31st 
February, by mistake. In the first and third counts, 
it is declared on as made, in fact, on the 31st Janua- 
ry. Inthe second and fourth, it is laid as made, in 
fact, on the lst February. ‘The declaration treats 
the covenant as one of dependent conditions ; and 
avers performance, on the part of the plaintiff. 

The defendant plead several pleas in bar; some 
of them were ruled to be bad on demurrer, aud an 
amendment was allowed. Issue was at last joined 
on five pleas. The two first was performance, on 
the part of the plaintiff, to wit: the first, payment 
of the stipnlated sum of money, and the cloths, 
pursuing the terms of the covenant. The second, 
performance generally. The third plea was, that 
the plaintiff’s intestate had broken the covenant, and 
had taken the negroes hired, out of the possession of 
the defendant, before the expiration of the nine 
months, and would not permit the defendant to have 
their services. ‘The fourth plea was in general 
terms, that the plaintiff’s intestate had not kept and 
performed his covenant. The fifth plea, is a former 
recovery before a justice of the peace, in favor of the 
intestate, against the defendant, of twenty-five dol- 
lars and fifty-five cents, in full satisfaction of the 
covenant. 

The three last pleas were demurred to by the 
plaintiff; but held good, on demurrer, and the plain- 
tiff had leave to withdraw his demurrer and reply ; 
which was done, in short, signed by the attorneys 
on both sides. 
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Several points were taken and discussed by the 
plaintuil in error, growing out of a bill of exceptions, 
taken on the trial, in the Court below. 

The defendant objected to the reading the cove- 
nant, in evidence, until the plaintiff had proven, that 
it was executed on one of the days laid in the decla- 
ration.- ‘This objection was overruled by the Court, 
and the covenant was permitted to be read in evidence. 

The date of the covenant could not be material to 
a recovery, unless its date was assumed as the time 
when the hiring of the slaves commenced ; but this 
could have been proven aliunde. The defendant 
contended, that as the mistake in the date was aver- 
ed, it was incumbent on the plaintiff to prove 
the truth of his averment. The date was only a 
circumstance of description of the covenant, and not 
at all material to its validity; and the allegation of 
the mistake, was only by way of a more accurate 
description, to enable the defendant fully to compre- 
hend the grounds of the action against him. There 
was no plea that put in issue the execution of the 
instrument. The Court below did not err in over- 
ruling this objection. 

The “Court below was further requested to in- 
struct the jury, “thatif they found either of the pleas 
of the defendant, which was before them and on 
which issue was joined, to be true, then they must 
find for the defendant.” On this the Court instructed 
the jury, “that the replications and issue being in 
short, the issue was not formal, but was informal, 
| and that, in the opinion of 
the Court, the equity and justice of the case was 
before them, and that they could find accordingly.” 
In refusing to give the charge prayed, and in the 


and otherwise irregular: 
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charge that was given, the Court belew, is believed, 
by this Court, to have erred. 

The informality of not drawing out the replica. 
tions in ezlenso, did not, it is believed, change the 
duty, the jury had been called on to perform; and 
the gist of this duty, was the truth of the pleas, plead 
in bar, by the defendant. If one of ihem should 
be fonnd true, it was a bar toa recovery. In that 
stage of the case, neither the Court nor the jury, 
could enquire whether the pleas were well plead or 
not; their sufficiency, as a bar, had been previously 
tried, at a former term of the Court—and held to 
be good. 

The charge of the judge is believed to have been 
too broad, and to have authorised the jury to travel 
out of the issues presented for their determination. 
The judgment must therefore be reversed, and the 
cause remanded. 


Sarro.p, J., not sitting 
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ved, 


lica- GATES vs. M DANIEL, et al. 
> the 
and 1. The Supreme Court will not entertain a motion for an attach- 
ment, for the breach of an Injune tion, pe ‘rpetuated here, on 
lead appeal from an inferior court, 

ould | , 
that removed from inferior courts, must be redressed by applica- 
. tion to the tribunal, from whence removed. 


i) 


‘ Disobe dience to the order or decree of this Court, in cases 


jury, 
id ot This motion was submitted on the part of Gates, 
vusly for an attachment for-contempt, avainst the defend- 
d to ants, in disregarding an injunction, which had been 
granted by the Circuit Court of Covington, and per- 
been petuated here, on a | 

ravel The questi 





ua Was, Whether this Court possessed 
tion. the power of erautiug such process. 


1 the 


A. Bb. Coope r, for motion— We, on, contra. 


TayLor, J.—Some years since, an er: netion was 
awarded, by the presiding judge Circuit Court 
of Covington County, restrai rae the defendants from 
permitting a bridge, which they had erected, near a 
ferry of the plaintiff, from being used. The suit, in 
which said injunction was awarded, was bronght by 
appeal, into this Court, and the injunction was here 


perpetuated. ‘The plaintiff now moves for an at- 
tachment avalnst {he q | hi fants. alleging that they | 


have been cuilty of a contempt, by disregarding the 


decree aforesaid, and permitting the continued use of | 
. ' ie | 
their bridge. 


The question, whether or not this is the proper fo- 
rum, to which the application should be made, neces- 


sarily presents itself 


4 
t 
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This Court has uniformly determined, that as a 
general rule, except in the cases specified in the con- 
stitution, its jurisdiction is altogether appellate. The 
propriety, as well as constitutionality of these deci- 
sions, is the more apparent from an examination of 
the effects of a contrary one. Were we to assume 
original jurisdiction, it would often happen, that it 
would become necessary to examine witnesses, and 
some times, to impannel juries, for the more correct 
ascertainment of facts. 

From the organization of this Court, it is not well 
fitted for such investigations; and it has, obviously, 
been established for legal adjudications—not the tri- 
al of facts. Controversies, which may arise with re- 
spect to the correctness of process, which may issue 
upon a judgment or decree of this Court; the satis- 
faction of such judgment or decree; or any matter, 
which relates to its execution, are no more to be de- 
cided here, in the first instance, than the matters first 
in litigation. 

This Court does not issue the process, necessary 
to carry into execution its own judgments. The 
judgment is certified to the Court, from which the 
case is brought into this, and thence the writ of exe- 
cution, &c emanates. If tlie writ is disobeyed, it 
is a contempt to the Circuit Court. 

This case is believed not to be distinguishable 
from others. The writ, to enforce the final decree, 
issued, not from this, but from the Circuit Court.— 
The decree of this Court, in fact, by a legal fiction, 
became the decree of the Circuit Court. if the in- 
junction were disobeyed, application should have 
been made to the Circuit Court, by the plaintiff, for 
redress ; and,if he considered himself agrieved, by 
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the decision, there, he should, in the ordinary way, 
have sought redress here—and, can not be heard, 
when applying for an original order. 

The great propriety of such a course, would, in 
no case, be more apparent, than in this. 

Upon an application of this kind, the first order is, 
that the defendant appear and show cause, why an 
attachment should not issue. If the defendant 
appear, for the purpose of complying with the rule, 
an examination of facts follows, of course. And, 
are parties and witnesses to be compelled to attend 
here, from the most distant parts of the State; and 
the regular business of the Court to be suspended, 
until this trial of facts can be prepared for, and gone 
through’? We can see no reason, to sustain such a 
doctrine; but, on the contrary, are satisfied, that it 
is proper not to entertain the motion. It is, there- 
fore overruled. 
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1, That a jury, after being impanneled and sworn, in a crimi- 
nal case, are dismissed, in consequence ef the sickness of the 
presiding judge, is no cause for the discharge of the prisoner, 
from a trial, before a second jury, for the same offence. 


In this case, an indictment having been preferred 
against Nugent, forthe murder of one Caple——a spe- 
cial tern of Dallas Circuit Court was ordered, for his 
trial. At the time appointed the Court was duly or- 


ganised, and the prisoner was arraigned, and_ plead 
not guilty. A jury was thea impanneled, and sworn 


to try the issue between the State and the prisoner; 
and the Court adjourned, until the following day. 

The record then recited, that on the next day, the 

tate was present by counsel, and also the prisoner; 
but the presiding judge was so extremely indisposed, 
as to render it impossible for him to preside; and it 
was, therefore, ordered, that the jury be discharged, 
and they were discharged, accordingly. 

At the ensuing regular term of the Circuit Court, 
of Dallas, Nugent was again put upon his trial; a 
jury impanneled and sworn; and a verdict of man- 
slaughter awarded against him. 

When called to the bar, for sentence, the counsel 
for Nugent, moved for his discharge, on the ground 
of the discharge of the first jury: but the Court 
overruled the motion, and reserved it for the opinion 
of this Court. 


Ellis, for the prisoner— Attorney General, contra. 
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On the part of the prisoner, it was contended— 
Ist. That, under the tenth, eleventh and thirteenth 

sections of the declaration of rights, in the constitu- 

tion, the prisoner was entitled to his discharge. This, 
it was said, was an indictment for a capital case; and 
the prisoner could not be twice put in jeopardy of 
life. In this case, the jury were discharged, in vio- 
lation of the prisoner’s rights: and, although the 
rule, in relation to the power of Courts, to discharge 

a jury, has been relaxed, in some cases, this relaxa- 

tion has never extended to felouy. This, however, 

has been limited, alone, to cases of imperious neces- 
sity. It has been exercised in cases where a juror 
has suddenly become ill; where the prisoner becomes 

ill; or where, from circumstances, a denefit is to ac- 

crue tothe prisoner. Here it was obviously to his 

injury: he was uot consulted—it was the volition of 
the judge ; and, by hes act, the prisoner was deprived of 

a jury, whom he had chosen, to pass upon his guilt. 

It is shewn, by the record, here, that all the power 

exercised, was left entirely to the judge, himself ; 

and was concerning himself. No case, ever decided, 
has extended the right of the Court thus far. Were 
it thus given, the most injurious consequences would 
ensue. It would be throwing upon the discretion of 
the judge, the power of discharging a juror; and 
which he might do, through malevolence, or other 
bad motive. In every case, where this matter has 
arose, a power existed, to judge of the necessity : 
here, there was no power, but the opinion and will 
of the presiding officer. | 

This case, if the prisoner be not acquitted, will 
form a new exception to this restricted rule. And 
the Courts should hesitate, in cases of such impor- 

As & p. 10 
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tance, before establishing exceptions.—6 Serg’t & 
Rawle, 578. 

2ndly. We do not know how this entry came in- 
to the record: it is to be presumed, that the judge 
was not there, to order or make it; as, if the indis- 
position was of the suddea and imminent character, 
contemplated in the rule, he could noth ave posses- 
sed the faculty, necessary. It would, then, be an en- 
try, out of Court, by which the prisoner would be 
essentially affected, in a capital case. In this way, 
a device might be used, to pack a jury. 


For the State, it was said—that the declaration of 
rights was not compromitted; as a prisoner could 
not be considered as put in jeopardy, where not tried. 
The State vs. Phil, in this Court. It has, likewise, 
been decided, that the rule may be extended to felo- 
ny, as well as misdemeanors.—3 Camp. 207, 209. 

In this case, the power exercised, arose from ne- 
cessity. It was an event that could not be foreseen, 
or provided against.. Wherever the rule has been 
allowed, it has been from urgent necessity. This 
_ was clearly so; and the law is well settled, and meets 
this particular case. 


Lipscoms, C. J.—This case comes before us, on 
@ point reserved for our consideration, by the judge 
of the Circuit Court of the county of Dallas. The 
prisoner was found guilty of the crime of man- 
slaughter; and when placed at the bar to receive the 
sentence of the Court, by his counsel, moved to be 
discharged, on the ground, that a jury had been pre- 
viously impanneled and sworn, to pass upon his 
trial, upon the same indictment, which jury had been 
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discharged from rendering their verdict, by the then 
presiding judge, contrary to the consent of the pris- 
oner. ‘Ihe record relied on in support of this mo- 
tion, showed, that on the 15th day of May, 1832, an 
order was made by the Hon. H. G. Perry, judge of 
the second Judicial Circuit, requiring a special term 
to be holden in the county of Dallas, on the 18th 
day of June, for the trial of the said Nugent, for the 
crime with which he stood charged. 

On the day appointed, the Court was duly organ- 
ized—the Hon. H. G. Perry presiding as Judge— 
the prisoner was arraigned, and plead not guilty to 
the indictment—and a jury was impanneled, tried, 
elected and sworn, well and truly the issue to try, 
&c.—and the Court then adjourned till the next day, 
at which time the Court met, and the following en- 
try was made of record: “this day came Jesse 
Beene, solicitor, who prosecutes for the State, and 
John Nugent, in his own proper person, and the 
jury aforesaid ; and the Hon. Horatio G. Perry, judge 
presiding, being so extremely indisposed, as to ren- 
der it impossible for him to proceed with the trial, it 
is therefore ordered, that the jury be discharged,” &c. 
The Court below overruled the motion, and passed 
sentence on the prisoner; but considering the ques- 
tion arising on the motion, to be novel and difficult, 
reserved it for the opinion and judgment of this 
Court. ‘ 

Two points have been made by the counsel for 
the prisoner, in opposition to the judgment of the 
Court below, and on which they relied, for the re- 
versal of the judgment. 

The Ist. ‘hat: no person shall, for the same of- 
fence, be twice put in jeopardy of life or limb. 
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And 2dly. That according to the course of the 
common law, the discharge of the first jury amount- 
ed, iu law, toa discharge of the prisoner. 

The first point was not pressed on us, because the 
counsel for the prisoner believed it embraced in the 
opinion of this Court, under its old organization, in 
the case of The State vs. Coleman Williams. In 
that case, the ground was fully considered, after it 
had been very ably argued, by eminent counsel, and 
the Court overruled the objection. That opinion is 
well sustained, by many previously adjudged cases, 
of high authority; and by none more clearly and 
distinctly, than by the opinion of Chief Justice 
Spencer, on the same point, in The People vs. Good- 
min. We believe the doctrine on this point has 
been settled on sound principles, and we are not dis- 
posed to disturb it. 

The second point has been urged with earnestness 
and ability, by the prisoner’s counsel. He insists, 
that it is a rule of the common law, that a discharge 
of the jury, after they have been sworn, amounts to 
a discharge of the prisoner—and that he cannot be 
again put on his trial for the same offence; that 
this rule was inflexible, and admitted of no excep- 
tions, until the trial of the Kinlocks, in 1746, under 
a special commission for the trial of the Rebels of 
1745; that the exception then recognised, and those 
since made, will not embrace the cise of a discharge 
of the jury, on the ground of the sickness of the judge. 

Whatever may have formerly been the unity 
of decisions in s»pport of this rule, exceptions 
to it, have been frequently made by a train of decis- 


oo” ions, from the case of The People vs. Denton,* in 


1801, in the State of New York, down to The Peo- 
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ple vs. Goodivin, in 1820.2 These cases have sup- 218 Jonn. 


plied different exceptions to the rule, but they have ** 
been all asserted and sustained on one and the same 
principle, the controller of all iuman rules, neces- 
sity. The same principle has been sanctioned by 
Judge Story, in The United States vs. Coolidi 


by the Supreme Court of Massachusetts, in The 


S38. 


e;° and iegal.364 


Commonivealth vs. Loird 15° r has this principle co Massa. 


been sanctioned alone, by ae c ourts of our own 
country, but it has been equally so, by English 


decisions In The People vs. Olcott,! the jucy hav-¢7 sar 


ing been out from eight o'clock, in the evening, ne, 
til near two, the next day, and having in the mean 
time come into Court two or three times, for advice, 
declared, there was no prospect of their agreeing in 


i 
a verdict; were tieceaneed, without the prisoner’s 


consent. One of the questions proponnded to that 

eminent jurist, Judge Aent, was, whether the dis- 

charge of the jury entitled the defendant to be dis- 
charged, or whether he could be re-tried ? 

After examining and commenting oa all the au- 

| Judge was this— 


5S 


thorities, the position of ~ learned 
“if the Court are satisfied, that the jury have made 
long and unavailing sorts to agiece; that they are 
so far exhausted as to be iucapable of further dis- 
cussion and deliberation, this becomes a case of ne- 
cessity, and requires an interference; that all the 
authorities admit, that when any juror becomes men- 
tally disabled, by sickness or intoxication, it is pro- 
per to discharge the jury; and whether the mental 
inability be produced by sickness, fatigue, or incura- 
ble prejudice, the application of the principle must 
be the same.” On a similar ground, the jury were 
discharged by the Court, in The Commonvvealth vs. 





494. 


John. 





» 4 Taunt. NESS. 


309. 


»2 Leach 
C. C. 706. 
2LeachC. 
Cc. 618 
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Bonden. So in the case of The People vs. Goodivin, 
it had been fully and fairly ascertained, that the jury 
could not agree. 
most fully sanctioned, by the great learning and ju- 
dicial reputation of Ch In The 
United States vs. Coolidge, a witness refused to be 


In the list case, the principle was 
ief Justice SN pevicer. 


sworn, and was Imprisoned for a contempt; the trial 
was suspended daring the imprisonment of the wit- 
In The King vs. Edivards., winlst the prose- 
cutor was giving liis evidence, one of the jurors fell 
down in a fit; the jury was discharged, and a new 
jury sworn, and the prisoner convicted. ‘The point 
argued before all the Judges in England, except 
Mansfield and Lawrence, was, whether the prisoner 
could be tried, after the discharge of the jury, with- 
out consent. The Judges, without hearing the 
counsel for the crown, said, that it had been de- 
cided in so many cases, that it was now the set- 
tled law of the country; and gave judgment against 
the prisoner. Such, too, was the decision in Ann 
Scalbert’s case.? 

In The King vs Stevenson, the prisoner fell down, 
in a fit, during the trial, and the jury was discharg- 
ed; and, upon his recovering, he was tried, and con- 
victed, by another jury. 

See the opinion of Chief Justice, Spencer, in Good- 
win’s ease. 

In these cases, the exceptions were different, but 
the principle was the same, in each. That it was a 
case of necessity, over which the Court could exer- 
cise no control; and that, therefore, the ends of public 
justice required a modification of the rules. The 
rule should not be capriciously departed from: the 
necessity should always be urgent and apparent.---- 
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But, whatever should be the ground of the discharge 
of the jury, it should be always on this self-same 
principle, of necessity; otherwise, it would seem, 
that the prisoner should not be again put upon his 
trial See The People vs. Ward & Barrett. And, 
although the right to discharge a jury, on a proper 
occasion, is clearly established, it should be exercised 
cautiously and with great delicacy ; but this forbear- 
ance should never be extended to a sickly timidity. 

I recollect well, that several years ago, when on 
the Circuit Court bench, a case occurred before me, 
where [ now believe, that my over-nicety, on this sub- 
ject, occasioned great injustice, and actual oppression 
to the jury. I had them kept together about three 
days before they were discharged, when, after the 
first eight or ten hours, they gave me the most posi- 
tive assurance, that all their efforts, to agree in a ver- 
dict, were fruitless and hopeless. 

Tam disposed to think, judges would be more apt 
to err, in this way, than by too rashly discharging 
the jury. 

But let us now endeavor to apply the principle 
we have been examining, to the present case. All 
the exceptions we have noticed, were occasioned by 
the jury, the witness, or the prisoner. Is there, how- 
ever, in reason, a distinction in principle, if the judge 
should be taken suddenly ill, and unable to progress 
with the trial. Suppose, that after commencing the 
trial, he had died suddenly, would not the same prin- 
ciple of necessity claim the case, as another exception 
to the rule? It seems to me, that it most certainly 
would. His inability from sickness, can not alter the 
result. 

The principle once settled, of necessity, we will 





41 John. R 
66 
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only have to inquire, if the exception is embraced 
by it; and although the progeny may be numerous, 
it seems to me, that there’ will never be much diffi- 
culty in the application of the rule. It will only be, 
to inquire whether the necessity actually existed, for 
discharging the jury, without their having agreed in 
a verdict. 

I agree, that the departure from the rule, must be 
based on that necessity----and the generality of the 
rule is admitted ; but [ most cordially asset to the 
oninion of Sir Michael Foster, * that all general rules, 
touching the administration of justice, must be so 
understood, as tobe made consistent with the funda- 
mental priuciples of justice; and, consequently, all 
cases, where a strict adherence to the rule would 
clash with those fundamental principles, are to be 
considered as so many exceptions to it.” 

That the present case is an exception to the gene- 
ral rule, conteaded for, I ean entertain no doubt. . It 
results from a principle of the same necessity, ac 
knowledged in all the cases. 

The judgment must, therefore, be affirmed. 


a ——, 
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WATERS US. CREAGH, eXx’or. 


i, The Supreme Court will not generally encourage an omission 
to make out assignments of error, by setting aside judgments, 
taken for want of them. 

2. But semble, under very peculiar circumstances, the rule will 
be relaxed, 


Mr. Acre, counsel for the plaintiff in error, moved 
toset aside the judgment of this Court, in the pres- 
ent entitled case, under its peculiar facts: and he 
read an affidavit stating that the assignment of er. 
rors, (for want of whi ry the judgment was had,) had 
been delayed to be filed, in consequence of an un- 
derstanding with Sallee, of counsel with the defend- 
ant, that they might be filed at leisu ‘hat the case 
was in chancery; and contained m« 


Sallee, contra. 


Taytor, J.—Motion to set aside a judgment ren- 
dered, for want of an assignment of errors. 

Daring the present term, the judgment in this 
case has been affirmed, because there had been no 
assignment of errors 

The record was filed, and the case docketed du- 
ring the last term. From the affidavit of Mr. Acre, 


1 2 oe ms 4 


the attorney for the plaintiff in error, it appears, that 


y 


during the last term, a conversation passed between 


him and Mr. Sullee, the econnsel for the defendant, 
in which it was agreed, that be mnehbt make the as- 


signment at lis leisure; that he did not believe any 
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advantage would be attempted on this account, and 
therefore, had omitted making the assignment; be- 
lieving, also, that the case would not be called for 
trial, during this term; that no inconvenience can 
arise to the other party, from this omission, as it isa 
chancery case, in which a general assignment is all 
that will be required; and that the appeal has not 
been taken for delay, but in the hope of reversing 
the decree, on the merits. 

Weare not willing to encourage applications of 
this kind, and thus promote negligence in making 
assignments of error, in proper time. ‘Therefore, 
although this motion will be sustained, we wish it 
understood to be, upon the peculiar circumstances of 
the case. 

If there were any prospect of reaching the cause 
this term, in the regular call of the docket, or prob- 
ably if it were a suit at law, the facts stated in the 
affidavit would be considered insufficient. But as, 
from the nature of the case, it must be understood, 
that the whole record will be before the Court, as 
the cause can not be called for trial at this term, and 
therefore, the defendant cannot be prejudiced by the 
failure of plaintiff’s counsel to have assigued errors 
heretofore, and especially, as the affiant swears to 
merits, we believe the motion should be sustained— 
the Judgment is accordingly set aside, and the cause 
reinstated on the docket. 
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DAVIS US. THE STATE. 
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MOORE US. WRIGHT. 


1. A decree in chancery perpetually enjoining a judgment at 
law, will be reversed, and the bill dismissed—it appearing 
that the defendant is not regularly in Court, by publication; 
and judgment pro confesso. 

2. It is not sufficient that an order of publication is had, in a 
chancery cause: proof of the publication must also be made, 


This was a bill in chancery, filed in Lawrence 
Circuit Court, by William Wright, against John 
Moore and others. The bill set out, that some time 
in 180-, the complainant and James Doswell and 
John Wright, executed their note of hand to Jobn 
Moore, the defendant, for the sui of fifty-five dol- 
lars. That in the year 1822, Moore instituted suit 
thereon, and recovered judgment against the com- 
plainant and John Wright’ which said judgment 
was subsequently paid off and discharged by Dos- 


well, who received a receipt from Moore, therefor. 
That notwiiisiasding the payment so made, of the 


said judgnicui, \ioore had caused execution to issue 
against the property of the complainant, which was 
then in the hands of the sheriff, to be levied. The 
complainant therefore prayed, the usual relief of the 
Chancellor. 

The Chancellor having granted an injunction, a 
writ of subpoena was issued, by the Clerk, which 
was returned with an indorsement by the sheriff, 
that the defendants could not be found in the county. 
At the September term, 1827, of the Circuit Court, 
the following entry appeared, from the record, to 
have been made in the cause—‘‘on motion of the 
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complainant, by his insel, and it appearing to the 
flop of the Court, that said defen e 


satisiac " ; 
not luhabitants of thus ate—it is ordered by the 


Court, tiat Ditcation ade i some newspaper 
Fe pe a 1) T ' ’ { ° roe _ i. 
PUUITsHed Hd GVUssel PAC UTA TA » OF 1OUF WeeRS, 
successively, that so ‘codants appear, on or be- 


fore the next term of this Court, aod answer said 
aati rylevir *") te ly, |. +! >yes ‘ ’ aval lp “te » 
complainants ol; mat ty same Will be taken 


for confessed. At lareh term, 1828, a like order 


% Pe ‘ 4 4 ! a 
of publication, in r t to Moore, alone, appeared 
in the reeord: then lowed an alias subpoena, 


which was ex on d.vnn. one of the defend- 
ants. At September term, 1828, Lyon filed his an- 
swer, denying an i iow da the bill, that the col- 
lection of the amount of the judezment was intended 
for his benefit. ‘Phen followed the answer of Dos- 
Well, averring tha! became bound with Wright, 
in the note, as charged in the bill, as surety only ; 
and that the exceution complained of, had been is- 
sued, alone, for his use, he having discharged it, 
and become the assizuee thereof, 

These, with some evidence corroborating the an- 


swer of Doswell, were all the proceedings in the 

causes and Septem oor teroy 1829, the Chancel- 

lor granted a deeree, perpetuating the Injunction. 
To reverse this decree, a writ of error was taken 


in the cause. 
Ormond for plaintiff? in error. 


Tayztor. J.—This suit in Chancery was institu- 


t in error, against the plaintiffs, 


ted by the defendant 
toinjoina judginent at law. The bill alleges, that 


the complainant, with James Doswell and John 
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CASES DETERMINED 


MOORE tvs. WRIGHT. 

Wright, executed their note, to the defendant, Moore; 
that suit had been instituted, by Moore, against the 
complainant and John Wright, and judgment recov- 
ered. That Doswell had paid off, and satisfied the 
judgement, notwithstanding “which the sheriff was 
about to make the amount, out of the complainant’s 
property, by an execution. 

At September Term, 1827, an order of publication 
was made, as to Moore, but no answer was ever filed 
by him; nor is there any judgment, pro confesso, a- 
gainst him. 

At March Term, 1829, James Doswell, one of the 
payors, who is charged by the bill, to have discharg- 
ed the judgment, was made a defendant. 

Doswell answered, alleging, in substance, that 
John Wright and himself had executed the note, as 
securities for William Wright; that he had paid the 
amount of the judgment, and taken a receipt from 
Moore; and that the judgment had been assigned to 
him, to enable him to reimburse himself; and that 
the sheriff was directed by the plaintiff to said judg- 
ment, to male the money, and pay it over to said 
Doswell. 

The deposition of Malcolm Gilchrist, is the only 
one, which appears to have been taken in the cause; 
and that is so confusedly written, that it conveys no 
distinct idea to the mind. 

The allegation, that Doswell has discharged the 
judgment, is nowhere sustained by proof. 

The complainant states in the bill, that the receipt 
of Moore, for the amount of the judgment, is made 
an exhibit; but it no where appears, in the record. 
It is true, that Doswell’s answer admits its execution, 
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MOORE US. WRIGHT. 








but this cannot be received as evidence against 
Moore. 

In fact, the whole case appears to have been act- 
edon, in the Court below, without the least respect 
to regularity of proceedi 

Moore, the payee of the note, in whose favor the 
judgment was recovered at law, is perpetually injoin- 
ed against enforcing his judgment, without having 


] (r 
Ing. 


been regularly brought into Court. 

An order of publication appears to have been made 
against him, but there is no proof, that publication 
was ever made; nor was a judgment, pro confesso, 
ever rendered against him. 

A co-obligor with the complainant, who, during the 
progress of the cause, is made defendant, answers, that 
he has paid the debt to Moore, and a perpetual in- 
junction is the consequence, without any proof of 
the payment, or an opportunity being afforded to 
Moore, to contest it. 

Uuder these circumstances, this Court does not 
feel itself authorised, to examine the points made by 
the brief. 

The decree is reversed, and the bill dismissed, at 
the costs of the defendant in error. 











CASES DETERMINED 


SIMPSON U8. M LAUGHLIN. 


SIMPSON US. M’LAUGIILIN. 


1. Semble—That where a decree is had in a Chancery cause, 
and it is taken to the Supreme Court, on appeal, and affirm- 
ed; the Court below has the power to enforce, and ¢ irry out 
the decree; as though it had never been in this Court. 


Per Curiam. — Tie motion in this case, has not 
been of so definite a character, as to demand any 
opinion of the Court: we are willing, however, to 
indicate our views upon the potuts which have been 
made by the counsel of ‘Si:apson but, with the un- 
derstanding, that the practice is not to be considered, 
so settled, by any thing which may now be said, as 
to prevent the several questious from being cousider- 
ed open for argument, whenever they may occur 
again. The reason of this, is, no counsel has resis- 
ted the motion. 

It appears, that some terms ago, a deeree was made 
by the Circuit Court of Dallas County, in favor of 
Simpson, the complainant, against M’Laughlin, 
the defendant, for a considerable sum of money, and 


pointed, to re- 


by which, beside, a receiver was aj 
ceive from M’ Laughlin, the books, notes, and other 
papers, and the possession of a ware-house—all be- 
ing the property of a late firm, in which the parties 
had been partners. 

The decree only decided, with respect to the rents 
of the ware-house, &c. to tlhe time at which the suit 
was instituted. From that decree M’ Laughlin, ap- 
pealed to this Court, and, at the last term, it was af- 
firmed. 

At the succeeding term of the Cirenit Court, a 
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motion was made to appoint a new receiver—the one 
first appointed, having declined acting—and for an 
attachment to compel M’Laughlin to deliver up the 
papers, &c. The Court refused to make any order 
in the case; assigning as a reason, as is stated, that 
this Court having entertained jurisdiction on the ap- 
peal, the decree must be final, and no subsequent or- 
der could be made. 

Whether the decree was a final one, or not, was 
not discussed in this Court. There can not be a 
doubt, but that the Circuit Court should proceed to 
enforce the decree, which has been made by it, as if 
tle case had never been in this Court. The decree 
has not been reversed ; therefore, there is nothing to 
prevent that Court from proceeding. An order has 
been made, appointing a receiver. If he had acted, 
M’Laughlin might have been compelled, by the pro- 
cess of the Court, to deliver the books, &c. to him: 
as he has not, another may be appointed in his stead, 
and the same course pursued, with respect to him. 

As regards the rents of the ware-house, and other 
receipts of M’Laughlin, not embraced in the decree, 
or which have come to his hands, since it was render- 
ed, it may probably be necessagy to file another bill. 
The entry will be, that the motion is overruled. 
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